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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States for the District 

of Columbia. | 

At Law No. 85475 I 

i 

Alberta M. Fay, Plaintiff, | 

vs. I 

Michael M. Doyle, Executor of the Estate of M^ry T. 

Pflaster, Deceased, Defendant. 

United States of America, j 

District of Columhia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at th^ times 
hereinafter mentioned, the following papei^s were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Declaration 

Filed Arpil 27 1935 | 

In the Supreme Court of the District of Columl^ia 

Holding a Law Court | 

At Law, No. 85475 | 

Alberta M. Fay, Plaintiff, | 

vs. 

Michael M. Doyle, Executor of the Estate of M^ry T. 

Pflaster, Deceased, Defendant. | 

i 

First Count | 

The plaintiff, Alberta M. Pay, sues the defendant, Michael 
M. Doyle, the duly appointed and qualified Executoi^ of the 
Estate of Mary T. Pflaster, deceased, and says that the 
said Mary T. Pflaster, at the time of her death, ^as in¬ 
debted to the plaintiff in the sum of $2783.54, exclusive of 
set-offs and just grounds of defense, for money loaned to 
the defendant’s decedent at her special instance and re¬ 
quest, no part of which has been paid. 

WHEREFORE, The plaintiff claims of the defendant the 
sum of $2783.54, with interest from the first day of May, 
1933, besides costs. 
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Second Count 

The plaintiff, Alberta M. Fay, sues the defendant, Michael 
M. Doyle, the duly appointed and qualified Executor of the 
Estate of Mary T. Pflaster, deceased, and says that during 
the period November 1,1922 to November 3,1933, she loaned 
to defendant’s decedent, Mary T. Pflaster, large sums of 
money; that the said money was loaned through George E. 

Pflaster for the purpose of repairing, improving and 
2 operating certain properties in the District of Colum¬ 
bia and State of Virginia belonging to the said Mary 
T. Pflaster: that the said George E. Pflaster represented 
to the plaintiff that the said properties were his, whereas, 
in truth and in fact the said properties belonged to the said 
Mary T. Pflaster, and were being managed by the said 
George E. Pflaster as agent for said Mary T. Pflaster: that 
at the time of the death of the said George E. Pflaster on, 
to-wit, the 17th day of March, 1933, there was due and ow¬ 
ing to the plaintiff the sum of $4691.05: that plaintiff there¬ 
upon requested payment from said Mary T. Pflaster of 
the said $4691.05, and during the month of May, 1933, . the 
said Mary T. Pflaster paid to the plaintiff the sum of 
$1907.51 and agreed to pay the balance; that at the time of 
the death of the said Mary T. Pflaster, there remained due 
and owing to the plaintiff from the said Mary T. Pflaster 
the Sinn of $2783.54 exclusive of set-offs and just grounds 
of defense, with interest from May 1, 1933, and although re¬ 
quested so to do the defendant has failed and refused to 
pay the same. 

WHEREFOKE, The plaintiff claims of the defendant the 
sum of $2783.54, with interest from the first day of May, 
1933, besides costs. 

WHELAN & O’CONNELL, 

By W. B. O’CONNELL 
Attorneys for Plaintiff. 


' Affidavit of Merit 

District of Columbia, ss : 

Alberta M. Fay being first duly sworn, on oath deposes 
and says that she is the plaintiff in the above entitled cause. 
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and that she has a good cause of action against Michael 
M. Doyle, Executor of the Estate of Mary T. Pflaster, de¬ 
ceased, which is as follows: ! 

3 Affiant says that during the period from I^ovem- 

ber 1, 1922 to November 3, 1933, she advanced to 
George E. Pflaster, deceased, the husband of defendant’s 
decedent, large sums of money, which said moneys were 
used for the purpose of improving, repairing, and otherwise 
maintaining a large number of properties which the said 
George E. Pflaster, deceased, represented to affiant he 
owned, he being at all times in full possession and Control 
thereof; whereas, in truth and in fact, the said properties 
did not belong to the said George E. Pflaster, but belonged 
to the said defendant’s decedent, Mary T. Pflaster, and 
the said Mary T. Pflaster knew, or by the exercise of 
reasonable care should have known, that the money was 
being advanced for the purpose of maintaining these 
properties. That upon the death of the said George E. 
Pflaster, this affiant learned of the fact that : these 
properties were owned by the said Mary T. Pflaster, and 
that at that time there was due and owing from th0 said 
Mary T. Pflaster to this affiant, for money so loaned, the 
sum of $4691.05. That thereupon demand was made upon 
the said Mary T. Pflaster for said amount, and during the 
month of May, 1933, the said Mary T. Pflaster paid to this 
affiant on account the sum of $1907.51 and agreed that she 
would pay the balance. However, this affiant says that the 
said balance has not been paid, although demand has been 
made upon the defendant herein. i 

WHEREFORE, affiant says that the' estate of th0 said 
Mary T. Pflaster is indebted to affiant in the siim of 
$2783.54, with interest from the first day of May, lO-^, be¬ 
sides costs. 


ALBERTA M. FAY 

i 

SUBSCRIBED and SWORN to before me this 26tih day 
of April A. D. 1935. 

PRICIE N. EVANS I 
(Seal) Notary Public, D, C. i 
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4 Bill of Particulars 

««*«•*•** 

Notes of November 1 and December 1, and loan 
of April, 1922, plus interest due as of Novem¬ 
ber 1, 1932 .$ 2191.05 


Loan of August 8, 1932, for payment of Carter 
Gaskins and members of family employed on 
farm of George E. and Mary T. Pflaster .. 100.00 

For clothing and loans, July 25 to August 19 1932 200.00 

Loan for payment of insurance, September 21, 

1932 .... . 300.00 

Loan of September 27, 1932, for expenses con¬ 
nected with farm . 500.00 

Loan of October 4,1932, for purchase of horses .. 800.00 

Loan of November 3, 1933, for payment of feed 
and help on farm . 600.00 


TOTAL $4691.05 

Credit by payment from Mary T. Pflaster, 

May, 1933*'.. 1907.51 


BALANCE $2783.54 


WHELAN & 0 ^CONNELL, 
By W. B. O’CONNELL 
Attorneys for Plaintiff 


Demurrer 
Filed May 22 1935 

Comes now, Michael M. Doyle, Executor of the Estate of 
Mary T. Pflaster, deceased, defendant herein and demurs 
to plaintiff’s Declaration in that defendant says said De¬ 
claration is bad in substance in the second count therein 
and says: 

Plaintiff’s allegation that Mary T. Pflaster, now de¬ 
ceased, ‘‘agreed to pay the balance” is a conclusion of the 
pleader. It fails to set forth whether the agreement was 
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oral or in writing or the time, place and manner in which 
agreement was to be consummated. | 

M. M. DOYLE I 

F. A. THUEE 
J. J. MALLOY 
Attorneys for Defendant. 


5 Supreme Court of the District of Columbia 

Thursday, June 6, 1935. 

Session resumed pursuant to adjournment, Hon. Daniel 
W. O’Donoghue, Justice, presiding. 

i 

Upon consideration of the motion filed herein, to strike 
first count of the declaration, it is ordered that said motion 
be, and the same is hereby sustained. Further, upon con¬ 
sideration of the demurrer filed herein, to the second count 
of the declaration, it is ordered that said demurrer be, and 
the same is hereby overruled. | 

- j 

Plea I 

Filed June 17 1935 i 

*♦•**#### 

Comes now the defendant, Michael M. Doyle, Executor 
of the Estate of Mary T. Pflaster, deceased, and for IPlea to 
the Declaration filed herein, represents to this Honorable 
Court as follows: . I 

He denies that the plaintiff during the period NoWmber 
1, 1922 to November 3, 1933, or at any other time loaned 
large sums of money, or any money whatsoever, tb Mary 
T. Pflaster, defendant’s decedent herein. He denies that 
the plaintiff ever loaned any moneys to George E. Pflaster 
for the purpose of repairing, improving and operating cer¬ 
tain properties in the District of Columbia ot in the 

6 State of Virginia, or elsewhere, belonging to tte said 
Mary T. Pflaster. Your defendant denies the| allega¬ 
tion in said Declaration contained that George E. Ifflaster 
represented to the plaintiff that the said properties were 
his, is material, and if required to answer said allegation, 
your defendant says he can neither admit nor deny jt, hav¬ 
ing no personal knowledge of the same. He denies that 
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any properties belonging to Mary T. Pflaster were managed 
by the said George E. Pflaster as agent for the said Mary 
T. Pflaster. 

Yonr defendant has no knowledge of what sum, if any, 
was dne to the plaintiff from the said George E. Pflaster. 
Yonr defendant has no knowledge whether the plaintiff re¬ 
quested payment from the said Mary T.Pflaster. Upon in¬ 
formation and belief, your defendant says that he believes 
Mary T. Pflaster made an assignment of an insurance policy 
on the life of George E. Pflaster, but denies that this assign¬ 
ment was made as a payment to the plaintiff by Mary T. 
Pflaster and denies that the said Mary T. Pflaster agreed 
to pay the balance, if any, which the plaintiff says was due 
and owing to her from the said George E. Pflaster. He 
admits that the plaintiff has made demand upon this defen¬ 
dant and that this defendant has failed and refused to pay 
the same. Your defendant denies that the said Mary T. 
Pflaster authorized or employed George E. Pflaster to bor¬ 
row any money or to accept any loan from the plaintiff and 
says further that if the said George E. Pflaster received 
any money or accepted any loan from the plaintiff, that 
such receipt or acceptance was made without the knowl¬ 
edge, consent or acquiescence of the said Mary T. Pflaster 
and that such loans, if any, were the personal obligations of 
George E. Pflaster. 

WHEEEFOEE your defendant denies that he is 
7 indebted to the plaintiff in the sum of $2,783.54 or 
in any other amount. 

MICHAEL M. DOYLE 
F A THUEE 
J J MALLOY 
Attorneys for Defendcmt. 


Plea Statute of Limitations 


Comes now the defendant, Michael M. Doyle, Executor of 
the Estate of Mary T. Pflaster, deceased, and for Plea to 
the declaration filed herein, says that the plaintiff cannot 
maintain her action against the defendant for so much of 
the action as is based on the notes of November 1 and 
December 1 and loan of April, 1922, plus interest due as of 
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November 1, 1932, in sum of $2,191.05, for that, as appears 
from the Bill of Particulars, the right of action did! not ac¬ 
crue within the three (3) years last passed. 

And for further Plea, your defendant says that since the 
expiration of the Statute of Limitations, said Mary T. 
Pflaster, deceased, did not, nor has your defendant, her 
executor, ever admitted or acknowledged liability thereon 
or made a promise in writing to pay the said notes or loan 
or paid anything either on account of the principal or 
interest. 

M. M. DOYLE , 

F A THTJEE 
J J MALLOY 
Attorneys for Defendarpt, 


Affidavit of Defense. 

*•••**•»*! 

Ditrict of Columbia, 55’; 

Michael M. Doyle, being first duly sworn, deposes and 
says that he is the Executor of the Estate of Mary T. 
8 Pflaster, the defendant in the above entitled! cause, 
and makes this affidavit in his said capacity.. 

Your affiant denies that the plaintiff during the period 
November 1,1922 to November 3,1933, or at any other time 
loaned large sums of money, or any money whatsoever, to 
Mary T. Pflaster, affiant’s decedent herein. Affiant; denies 
that the plaintiff ever loaned any moneys to George E. 
Pflaster for the purpose of repairing, improving an<5 oper¬ 
ating certain properties in the District of Columbia or in 
the State of Virginia, or elsewhere, belonging to tfle said 
Mary T. Pflaster. Your affiant denies the allegation in said 
Declaration contained that George E. Pflaster represented 
to the plaintiff that the said properties were his, is material, 
and if required to answer said allegation, your affiant says 
he can neither admit nor deny it, having no personal knowl¬ 
edge of the same. Your affiant denies that any properties 
belonging to Mary T. Pflaster were managed by tl^e said- 
George E. Pflaster as agent for the said Mary T. Pflaster. 

Your affiant had no knowledge of what sum, if any, was 
due to the plaintiff from the said George E. Pflaster. Your 
affiant has no knowledge whether the plaintiff requested 
payment from the said Mary T. Pflaster. Upon informa- 
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tion and belief, your affiant says that he believes Mary T. 
Pflaster made an assignment of an insurance policy on the 
life of George E. Pflaster, but denies that this assignment 
was made as a payment to the plaintiff by Mary T. Pflaster 
and denies that the said Mary T. Pflaster agreed to pay the 
balance, if any, which the plaintiff says was due and owing 
to her from the said George E. Pflaster. Affiant admits that 
the plaintiff has made demand upon this affiant and that this 
affiant has failed and refused to pay the same. Your affiant 
denies that the said Mary T. Pflaster authorized or 
9 employed George E. Pflaster to borrow any money or 
to accept any loan from the plaintiff and says further 
that if the said George E. Pflaster received any money or 
accepted any loan from the plaintiff, that such receipt or 
acceptance was made without the knowledge, consent or 
acquiescence of the said Mary T. Pflaster and that such 
loans, if any, were the personal obligations of George E. 
Pflaster. 

And that as appears in the Declaration and Bill of Par- 
ticuars attached thereto, the notes of November 1 and De¬ 
cember 1 and loan of April, 1922, plus interest as of No¬ 
vember 1, 1932, all in the sum of $2,191.05 is barred by the 
Statute of Limitations, which the affiant had pleaded in this 
cause and that since the expiration of the Statute of Limi¬ 
tations the said Mary T. Pflaster during her lifetime or 
your affiant have never admitted or acknowledged liability 
thereon or made a promise in writing to pay the same or 
paid anything either on account of the principal or interest. 

Wherefore, your affiant says that he is not indebted to 
the plaintiff herein in the sum of $2,783.54, or in any other 
amount. 

MICHAEL M. DOYLE 

Subscribed and sworn to before me this 17th day of June, 
A.D., 1935. 

KATHRYN L. FOLTZ 
Notary Public, D, C. 

(Seal) 

M. M. DOYLE 
F A THIJEE 
J J MALLOY 
Attorneys for Defendant, 
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10 Supreme Court of the District of Columbia 

Thursday, June 25,1936. 

j 

Session resumed pursuant to adjournment, Hon. «JTESSE 
C. ADKINS, Justice, presiding. 

#***«**«* 

Come again the parties hereto, in manner as afpresaid, 
and the same jury that was respited yesterday and after 
this cause is further heard and given to the jury in | charge 
they upon their oath say they find for the defendant] by the 
direction of the Court. 

District Court of the United States for the District 

of Columbia | 

! 

! 

Thursday, July 9,1936. i 

Session resumed pursuant to adjournment, Hon. JESSE 

C. ADKINS, Justice, presiding. j 

Upon consideration of the motion filed herein, for a new 
trial, the same having been submitted to the Court '^thout 
argument, it is ordered that said motion be, and the same is 
hereby overruled, and judgment on verdict orderei 

Wherefore, it is considered that plaintiff take nothing by 
this action that defendant go hence without day, be for 
nothing held and recover of plaintiff his costs of defense to 
be taxed by the clerk and have execution thereof. 

To the foregoing order an exception is duly noted and 
allowed. i 

i 

_ I 

11 District Court of the United States for the 

District of Columbia I 

i 

Friday, July 10, Il936. 

Session resumed pursuant to adjournment, Hon. JESSE 
C. ADKINS, Justice, presiding. 

#*••**•** 

Comes now the plaintiff by her attorneys of redord, in 
open Court, and notes an appeal to the United Stated Court 
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of Appeals for the District of Columbia from the judgment 
entered herein on the 9th day of July, 1936; whereupon an 
undertaking to act as a cost bond is hereby fixed in the 
sum of One Hundred Dollars ($100.00) with leave to deposit 
Fifty Dollars ($50.00) cash with the clerk in lieu thereof. 


MemoroMda 

July 28—1936. 

Undertaking on Appeal approved and filed. 

Time to file Bill of Exceptions extended from time to time 
to October 30, 1936. 

October 30,1936. 

Proposed Bill of Exceptions and Notice—^filed. 


Assignment of Errors 
Filed October 30 1936 

*«••***** 

Comes now the plaintiff in the above entitled cause and 
assigns as error the following: 

1. That the Court erred in directing the jury to return a 
verdict in favor of the defendant. 

WILLIAM A. GALLAGHER 
1 Attorney for Plaintiff 

12 Service of copy of above Assignment of Errors 
acknowledged this 30th day of October, 1936. 

M. M. DOYLE 
Attorney for Defendant. 


Memorandum 

November 2—1936. 

Time to file Transcript of Record in Court of Appeals 
extended from time to time to and including February 16, 
1937. 
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District Court of the United States for the 
District of Columbia | 

Tuesday, February 9,11937. 

I 

Session resumed pursuant to adjournment, Hon. iJESSE 
C. ADKINS, Justice, presiding. 


Come now the parties hereto by their respective attorneys 
of record, and thereupon, plaintiff by her attorney presents 
to the Court her Amended Bill of Exceptions, taken at the 
trial of this cause, and heretofore submitted herein, and 
prays that the same be signed and made of record, n^unc pro 
tunc, which is hereby accordingly done. 
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Designation of Record 


Filed October 30 1936 


# * * * * * 

The Clerk of the District Court of the United States for 
the District of Columbia will please prepare as record on 
appeal the following papers: I 

1. Declaration and Affidavit. | 

2. Pleas and Affidavit. | 

3. Finding of the Court. | 

4. Judgment of the Court. I 

5. Assignment of Errors. | 

6. This Designation. 

WILLIAM A. GALLAGHER 
Attorney for Plaintiff ■ 

Service of copy of above Designation acknowledged this 
30th day of October, 1936. j 

M. M. DOYLE I 

Attorney for Defendant, 

- i 

i 

Appellee^s Designation of Record \ 

Filed February 6 1937 

* « * * * • •' • 

Now comes Michael M. Doyle, Executor, Appellee, in the 
above entitled cause and designates parts of the record to 
be included in the transcript in addition to those designated 
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by Appellant, such additional parts being deemed necessary 
and material for a determination of the questions raised on 
appeal: 

1. Defendant’s Demurrer 

2. Order Overruling Demurrer 
14 3. This Designation 

MM DOYLE FATHUEE J J MALLOY 

Attorneys for Defendant. 

Service of copy of above Designation acknowledged this 
6th day of February, A.D., 1937. 

WHELAN & O’CONNELL & WM GALLAGHER 

per T. 

Attorneys for Plaintiff. 


15 District Court of the United States for the 
' District of Columbia 

United States of America, 

District of Columbia, ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 14, both in¬ 
clusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of 
which are made part of this transcript, in cause No. 85475 
at Law, wherein Alberta M. Fay is Plaintiff and Michael M. 
Doyle, Executor of the Estate of Mary T. Pflaster, deceased, 
is Defendant, as the same remains upon the files and of 
record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 12th day of February, 1937. 

C. E. STEWART 

Clerk, 


(Seal) 
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16 District Court of tlie United States for the , 

District of Columbia 

Holding a Law Court | 

At Law No. 85-475 I 

i 

Alberta M. Fay, Plaintiff, | 

vs. I 

Michael M. Doyle, etc.. Defendant. 

Notice 

To Messrs. M. M. Doyle, 

F. A. Thuee, J. J. Malloy, 

1010 Vermont Avenue, N. Nf., 

Washington, D. C., 

Attorneys for Defendant. 


Please take notice that the within proposed Bill of Excep¬ 
tions will be called to the attention of and submitted! to Mr. 
Justice Jesse C. Adkins for signature on the 24th'day of 
November, 1936, at ten o^clock a.m. or as soon thereafter 
as counsel can be heard. 

WILLIAM A. GALLAGHER 
Attorney for Plainiiff 
416 Fifth Street,; N. W. 

• I 

Service of the foregoing notice and a copy of the Bill of 
Exceptions acknowledged this 30th day of October, 1936. 

M. M. DOYLlj 
Attorney for Defendant. 


Submitted November 24,1936 
JESSE C ADKINS 
Justice 


Signed M93P183 
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by Appellant, such additional parts being deemed necessary 
and material for a determination of the questions raised on 
appeal; 

1. Defendant’s Demurrer 

2. Order Overruling Demurrer 
14 3. This Designation 

M M DOYLE F A THUEE J J MALLOY 

Attorneys for Defendant. 

Service of copy of above Designation acknowledged this 
6th day of February, A.D., 1937. 

WHELAN & O’CONNELL & WM GALLAGHER 

per T. 

Attorneys for Plaintiff. 


15 District Court of the United States for the 

District of Columbia 

United States of Aivierica, 

District of Columbia, ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 14, both in¬ 
clusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of 
which are made part of this transcript, in cause No. 85475 
at Law, wherein Alberta M. Fay is Plaintiff and Michael M. 
Doyle, Executor of the Estate of Mary T. Pflaster, deceased, 
is Defendant, as the same remains upon the files and of 
record in said Court. 

In Testimonv Whereof, I hereunto subscribe mv name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 12th day of February, 1937. 

C. E. STEWART 

Clerk, 


(Seal) 
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16 District Court of the United States for the > 

District of Columbia ' 

Holding a Law Court ! 

At Law No. 85-475 I 

Alberta M. Fay, Plaintiff, \ 

vs. 

i 

Michael M. Doyle, etc.. Defendant. 

Notice 

To Messrs. M. M. Doyle, 

F. A. Thuee, J. J. Malloy, 

1010 Vermont Avenue, N. W., 

Washington, D. C., 

Attorneys for Defendant. 


Please take notice that the within proposed Bill of Excep¬ 
tions will be called to the attention of and submitted to Mr. 
Justice Jesse C. Adkins for signature on the 24th day of 
November, 1936, at ten o’clock a.m. or as soon thereafter 
as counsel can be heard. i 


WILLIAM A. GALLAGHER 
Attorney for Plaintiff 


416 Fifth Street, 


N. W. 


Service of the foregoing notice and a copy of the 
Exceptions acknowledged this 30th day of October, 


Bill of 
1936. 


M. M. DOYLE 
Attorney for Defendant. 


Submitted November 24,1936 
JESSE C ADKINS 
Justice 


\ 


I 


Signed M93P183 
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17 District Court of the United States for the District 

of Columbia 

Holding a Law Court 

At Law No. 85-475 

Alberta M. Fay, Plaintiffy 


vs. 

Michael M. Doyle, etc., Defendant. 

Amended Bill of Exceptions 

Be It Eemembered: That at the trial of this case before 
Mr. Justice Jesse C. Adkins and a jury, duly impaneled 
and sworn to try the issues herein, which trial began on the 
22nd day of June, 1936, and thereafter was further pro¬ 
ceeded with, the hereafter recited proceedings were had 
and evidence given or offered, namely: 

In the opening statement counsel for the plaintiff stated 
that they expected to prove that the plaintiff, over a long 
period of time, advanced certain moneys to one George 
Pflaster; that this money was used for the purpose of mak¬ 
ing improvements, repairs, building new buildings, pur¬ 
chasing stock, and feed horse stock and for help on a farm 
supposed to be owned by the said George Pflaster; that 
after the said Pflaster died, it developed that the farm and 
buildings did not belong to him, but belonged to his wife, 
Mary T. Pflaster, and that when the said Mary T. Pflaster 
learned that the moneys had been advanced to the said 
George Pflaster, she agreed to reimburse the plaintiff for 
the money so advanced for the benefit of her estate; that 
the total amount claimed was $4,650, less certain credits, 
leaving a balance due of $2,742.49. 

18 Alberta M. Fay, the plaintiff, testifying in her 
own behalf, stated that she had known George 
Pflaster, who died March 7, 1933, before this suit, since 
September, 1919; that in the Fall of 1921, she advanced to 
George Pflaster the sum of $1500.00 and received from him 
a note signed by him dated November 1st, 1921 in that 
amount, which note bore the notation to the effect that it 
was to be secured by a “Fifteen-hundred-dollar pro rata 
interest in a garage now building on my property in Blue- 
mont, Va.; in addition to 6% interest paid A1 M. Fay shall 
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share pro rata in rents of above mentioned building, when 
completed said rents to be paid quarterly.” she further 
testified that on December 1st, 1921, she loaned to the said 
Pflaster the sum of $500.00 and received his promissory 
note of that date, which bears a notation ‘‘this not^ covers 
$500 interest in garage building now being built ajt Blue- 
mont, Va.”; she further testified that she was familiar with 
the building and that she at the time supposed tflaster 
owned it, the building being located in Bluemont, Virginia; 
she further testified that she never received any of the rents 
from the building. Witness exhibited her bank book^ show¬ 
ing the withdrawals of the amounts of money claimed at 
about the time the loans were made. She further testified 
that in the Fall of 1932, she transferred $500.00 frqm the 
Liberty National Bank to the Perpetual Bank, and that 
she sent $100.00 of this to Carter Gaskins, who was then in 
charge of the farm at Bluemont, to pay the help jon the 
farm; that she knew Carter Gaskins and had seen him at 
the farm which she believed to be Mr. Pflaster’s farm; the 
one hundred dollars, she testified, was withdrawn while he 
was in St. Elizabeth’s Hospital. Over objection of 
19 counsel she testified that the money was sent at the 
request of George Pflaster, but she did not know of 
her personal knowledge how it was used; that Mr. Gaskins 
told her that there was no money on hand and the help had 
not been paid for several months; she testified that; in the 
Fall of 1932 she went with Mr. Pflaster to Virginia in con¬ 
nection with the purchase of some horses; that on October 
4th, 1932, the said Pflaster bought nineteen horses and their 
saddles, and so forth, and that she was there at th6 time, 
and listed the horses for him later on with their pedigrees; 
that said Pflaster bid on nineteen horses, but did not have 
sufficient money to take them all and that she gave him a 
draft for $800.00 to pay for twelve of them, the draft; being 
sent to the bank at Hamilton, Virginia; that this money 
was drawn out of her bank on October 4, 1932. She fur¬ 
ther testified that in November, 1932, she sent another 
draft to said Pflaster in the amount of $600.00, $450.00 of 
which was to pay for a carload of oats to feed the stqck on 
the farm. Thereupon, a letter signed by George Pflaster 
was introduced, and admitted in evidence and the following 
quotation read therefrom (K. 32): Pltffi’s Exhibit 3; “The 
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money I asked yon to advance me I need badly to pay men, 
on the improvements here at Woodside, and help pay on a 
car of oats coming in for feed as yon know the dronght cnt 
onr crops all short.’’ That as a resnlt of this letter, she 
withdrew this money and sent it to him, the draft being pay¬ 
able to George Pflaster. Witness therenpon identified a 
letter which she received from George Pflaster, wherein he 
said: ‘‘I hate to appeal to yon, my darling, for farther help 
at this time, bnt have no one else to appeal to nntil I can 
force her (meaning Mrs. Pflaster) to let go this Gold money 
(meaning the rent payable to Mrs. Pflaster from Gold, a 
tenant on P St.). Can yon pay the balance on the type¬ 
writer and send me $600 by registered mail to Blne- 
20 mont by Satnrday morning’s mail. When yon regis¬ 
ter the money, do not do so in yonr name, nse the 
name H. Hallman.”; that in response thereto, witness sent 
the draft for $600.00, and followed instmctions regarding 
the payment on the typewriter in the amonnt of $45.00. She 
farther testified that in the Fall of 1932, she advanced to 
Pflaster $350.00 for the pnrchase of an antomobile which 
was to be nsed on the farm, and that she was not present 
when the antomobile was pnrchased. By referring to her 
bank book, witness said she withdrew from the Bank on 
September 27th, 1932, $500.00, $350.00 of which she nnder- 
stood was nsed to pay for the antomobile. She testified that 
she deposited $425.00 to Mr. Pflaster’s acconnt in Hamil¬ 
ton, Virginia, and that she spent $25.00 in cash for differ¬ 
ent things to be nsed on the farm, snch as alnminnm vrare, 
oil stove bnrners, sngar, etc., and gave him $50.00 for imme¬ 
diate nse; that she was at Hamilton with him, and drove 
with him to the farm in the antomobile which he had pnr¬ 
chased. The Conrt directed the jnry to disregard all testi¬ 
mony regarding the antomobile for the reason that it was 
not shown where the money came from that pnrchased the 
antomobile, as all the witness knew regarding its pnrchase 
was what the dead man said. Witness farther testified that 
after the death of Pflaster, Mr. Doyle had her sign papers 
transferring it to him as Execntor of the Estate of Mary T. 
Pflaster, the deceased widow of George Pflaster. She far¬ 
ther testified that the antomobile was bonght in her name; 
that she had signed a paper in Mr. Doyle’s office anthoriz- 
ing the nse of the antomobile on the farm, bnt that the anto- 
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mobile was never turned over to her; that in re^m for 
signing this paper, she received the typewriter which she 
had paid for. She further testified that she received a de¬ 
mand note, dated November 1, 1932, signed by| George 
Pfiaster, in the amount of $4,650, which was a no^e given 
to cover the amounts that she had previously loaned 

21 him, with interest, and represented the balafice then 
due; that this note represented the entire I amount, 

plus interest due as of November 1st, 1932. She; further 
testified that after the death of George Pfiaster and prior 
to the death of Mary T. Pfiaster, she discovered th^t all of 
the property belonged to Mrs. jpflaster and none I of it to 
George Pfiaster. She further testified that when she loaned 
the last money she insisted that George Pfiaster give her a 
note covering the entire amount that was due at that time. 
Previously she had received notes from Pfiaster and had 
credited payments from him on the back of these notes. 
She thereupon testified that after Mr. Pfiaster’s death she 
learned that title to the real estate in Virginia wasj in Mrs. 
Pfiaster’s name. 

Mr. William B. Simmons, testifying on bfehalf of 

22 the plaintiff, identified two drafts drawn on the Chase 
National Bank of New York, the first onie dated 

October 4th, 1932, in the sum of $800.00, made paVable to 
George E. Pfiaster, Trustee; and the second one made pay¬ 
able to George E. Pfiaster in the sum of $600.00; pne was 
credited to the account of George E. Pfiaster, Trustee, and 
the other was endorsed by George E. Pfiaster to tl^e order 
of Herman Gaskins. Witness stated that he was connected 
with the Liberty National Bank of Washington, D.i C., and 
identified the drafts. He further testified that the record 
showed that these two drafts had been charged tol the ac¬ 
count of the plaintiff, Alberta Fay. 

Alberta M. Fay, the plaintiff, resuming the stand on di¬ 
rect examination testified that she is employed in the United 
States Civil Service Commission and had been so employed 
for eighteen years, and that the funds she advanced to Mr. 
Pfiaster were obtained as a result of her employment. Wit¬ 
ness testified that she saw Mrs. Pfiaster within two 

23 weeks after the death of George Pfiaster! in her 
apartment. Witness thereupon identified ajn enve¬ 
lope which she stated she received in the Fall bf 1932 
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from Mr. Pflaster, and the Court sustained the objection 
of counsel for the defendant to the statement that she re¬ 
ceived the envelope from Mr. Pflaster. She further testi¬ 
fied that she opened the envelope before Mr. Pflaster’s death 
and that it contained an insurance policy. She further tes¬ 
tified that she turned the envelope and contents over to Mr. 
O’Connell shortly after Mr. Pflaster’s death; that there was 
certain writing- on the envelope which she testified was in 
Mr. Pflaster’s handwriting. 

On cross examination, witness testified that her name was 
Alberta M. Fay, but that at one time she was known as Al¬ 
berta M. Fontaine, but that her name had been changed by 
decree of court at the request of an aunt with whom she had 
lived since she was eleven years old. She testified that she 
met George Pflaster in September, 1919, and that in the Fall 
of 1921 she loaned him $2,000.00, taking a fifteen-hundred- 
dollar note and a five-hundred-dollar note; that on two dif¬ 
ferent occasions he paid her $500.00, which was credited 
on the note. Thereupon, counsel for the defendant intro¬ 
duced in evidence a letter from the plaintiff to George E. 
Pflaster, dated October 27th, 1932, which is as follows: (R. 
122 ) 

‘‘Dearest: 

“As I have had about four letters (counting the notes), 
it must be about time that I write in reply. Had thought 
I would get a letter off last night but spent about all even¬ 
ing doing some figuring and then it was too late to start, 
especially to have a typewriter going, as my neighbors 
would be likely to complain. I planned on writing this 
morning but awoke too late to do anything but get myself 
ready for office. Consequently, I am remaining at the 
24 office so as to drop the letter in the branch post office 
across the street when I leave. Had forgotten, but I 
replied to the first of the notes, with the suggestion that the 
policy be cashed since you seemed to have need for so much 
cash at the present time and, so far as I was concerned, I 
did not expect to benefit by the policy. I did hope, however, 
to have some use and benefit from my savings during my 
lifetime. 

“I do not believe you realize how much money you have 
had from me (or wanted) within a month. Including the 
last for which you have asked it makes a total of $2,245 
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within one month, to say nothing of amounts of about four 
or five dollars about every time I saw you on ybur trips 
to Washington, and a little over $200 which I spent during 
July and August. To be perfectly frank, it is rather dis¬ 
couraging for me to receive so many S. 0. S.’s within so 
short a time, and my account is looking rathet pitiful. 
With my salary cut probably not less than $400 this year, 
I feel that I must deny myself many of the things that I 
reallv want for mvself. Had a talk with Edwards the other 
day and he thinks we will be fortunate if we do I not lose 
more after the 1st of the year! Furthermore, my| position 
is not guaranteed and I have no one to come to iby assis¬ 
tance or on whom I can impose. You have been tilling me 
repeatedly that you could borrow all you wanted kt a rate 
of five per cent. I can get that for all I have anjd prefer 
to do business with strangers, as it is more satisfactory in 
every way as I have found from past experience.! As far 
as investment is concerned, I am satisfied with the five or 
six per cent that I can get. Once upon a time (eleyen years 
ago) I handed over to you, upon your insisting, practically 
every cent I had to my name, with the assurance that it was 
a wonderful investment (would pay twenty per cbnt), but 
you guaranteed me six per cent. When I tried ovkr a year 
ago to obtain the money to invest otherwise, giving six 
months notice, you were very much otfended. I |had had 
nothing on it for nearly six years and felt that I had a right 
to invest my own earnings as I saw fit. Then this! fall you 
informed me that the property has deteriorated iso much 
that my original investment was worth about $100. Just 
place yourself in my position and possibly you will realize 
how I feel about turning over all my savings a sec- 
25 ond time. I am older and more practical then I was 
then with less faith in humanity.’ You may mean 
well by the policy and by stating that you can take care of 
me during your lifetime, but the fact remains that ybu never 
have come to my assistance when I had large bills! to meet. 
I did not count on you nor do I now, but I have bean count¬ 
ing on my savings as a means of my escape from conditions 
that I have not always enjoyed, and for that reason do not 
care to have them hopelessly tied up, especially ifi real es¬ 
tate. When you ask for money you want it now; and not 
my policy when I am gone, and it is the same in my case. 


i 

I 

j. 
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quite agree with you that if we are to be life partners 
we must be frank with each other. For more than twenty 
years now I have had my own income or salary and have 
managed to meet my obligations when due, clothe, feed and 
house myself, and save a little besides. I would not be con¬ 
tent, if we are to be life partners, to have my income cut off 
entirely and for that reason prefer to retain what I have 
saved, in mv own name, invested in such a wav that it will 
bring a steady income on which I can depend. Otherwise 
it is far better that I continue to remain single as I am able 
to earn enough to pay my expenses (at present at least) and 
hope to be able to continue to save a little rather than even 
draw on the interest on past savings. I also want the priv¬ 
ilege of deciding as to investments. I have not asked that 
you turn over anything to me even though we should be¬ 
come ‘life partners’, nor did I intend to do so. In fact, I 
have never asked you for money in any amount during the 
more than twelve years that I have known you. In handling 
your money for household expenses, or otherwise, I would 
expect to give you an account of how it was spent. I would 
also try in every way to be of assistance to you, both finan¬ 
cially and otherwise, although sometimes of late I have 
wondered whether I would ever be able to please you. 

“When you first spoke of buying the adjoining farm you 
mentioned your intention of having it in my name. Later 
you suggested that I figure the amount of money (plus in¬ 
terest) which you had of mine, to be credited toward a 
share in the farm. I have figured, checking carefully every¬ 
thing, the amount, plus interest, which I first advanced, and 
find it totals $2191.05. The amounts which I have ad- 
26 vanced recently are'$100 (August 8), $300 (Septem¬ 
ber 21), $500 (September 27th), $800 (October 4), 
and you have now asked for $645 (November 3,1932). These 
amounts, plus what I have spent this summer and advanced 
in small amounts makes a total of $4,650 (one of the small 
loans on a trip to Washington I do not remember exactly). 
I have made out the note, the blank for which you gave me, 
but have made it ‘on demand’ instead of being credited 
toward a share in the farm. If we are not married within 
a year, I intend to buy or build a home of my own and 
have Mother come to keep house for me. Have spent more 
than $4,000 on room rent alone while waiting for the ‘two 
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years at the most’ to be up, and now I want a home as 
soon as I can see my way clear to have it, so that f can get 
some use of it and enjoyment before I am ready for the 
old ladies’ home.’ If the note, as made out, meets with 
your approval and you return it to me signed, I draw 
the last amount which you request next Thursday. 

‘‘Am sorry to have to write as I have, honey, but|we must 
come to an understanding and for that reason I wpuld have 
preferred not to have had any business dealings with you. 

“I appreciate your explanation of the Gold atfair, but 
still fail to see how if the property is now in your hame the 
‘boss’ can interfere in any way or why Harry! Whelan 
cannot collect the rent. I 

“By the way the ‘boss’ called me on the ‘phone Monday 
night, just as I have given up hearing from her agiin. She 
was very meek and seemed nervous, was greatly concerned 
about Miss Kingston’s threat to get out a warrant for you. 

I had an opportunity to tell her that Miss K-[ was no 

friend of hers. 

“I went to the bank this noon so will inclose a ^raft for 
the amount you requested. Am holding the amount neces¬ 
sary to finish paying for the typewriter. Fear I will be too 
late to pay the balance this evening as they close quite 
early, I believe. I appreciate the note and your agreeing 
that it was necessary for my protection. If I siould be 
out of employment or buy a home it would be necessary 
that I have this money, as if I were to borrow from the 
Perpetual, for instance, I would have to pay at least eight 
per cent. I am in earnest about having a hoihe in the 
27 near future if I can see my way clear to finance it. 

“As for not knowing how to interpret my letter, I 
thought I had made it very plain—^possibly too ^lain to 
please you. However, we may have a chance soma day to 
talk it all over and possibly each will understand t^e other 
better as regards intentions, etc., as I think I have ^d rea¬ 
son for some time to be more than puzzled. 

“Have not heard anything more from the ‘boss’ but you 
probably have had a reply to your letter, if not a visit in 
person. Hope that you or Mr. Whelan are getting some¬ 
where and that things are not at a standstill as formerly. 
The ‘boss’ is very much concerned about your welfare, no 
doubt. Ho not worry, if she had given me any elxcuse I 
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would have insulted her as much as she did me on one or 
two occasions. She gave me no excuse and did most of 
the talking, being very meek and polite, in fact, I did not 
recognize her voice as that of the person who had pre¬ 
viously spoken to me over the ‘phone. 

“Must bring this to a close as I must get to a certain 
place before it closes. 

“Devotedly, Al.” 

Counsel for the defendant also introduced a memorandum 
showing an itemized account of the money advanced by 
plaintiff to George E. Pflaster from July 28th to August 
24th, 1932, which is as follows (R. 129): 

“Tooth Brush, 29 cents; Cash, $2.00; Money Order sent 
C. Gaskins, $100; Suit, $17.50; Ties, $1.25; Hat Band, 50 
cents; Hose, 35 cents; Golf hose, 85 cents; Cash given 
Grantland to have horses shod, $5.00; Cash, $4.35; Cash, or 
rent for apartment, $10.00; Cash, miscellaneous, $15.00; 
Part payment on typewriter, $15.00; Cash, $2.00. Does not 
include amounts spent for cigarettes, candy, taxi, and car¬ 
fares, and phone calls. Balance of $45 due on typewriter, 
September 22.” 

Witness further testified that the payment to said George 
Pflaster on September 21, 1932, in the amount of 
28 $300.00, was supposed to cover insurance. She testi¬ 

fied that she did not know that the Marmon automo¬ 
bile on the farm was in the name of George Pflaster, as 
agent for A. M. Fontaine, but that she did know that he 
wanted the car to use on the farm. With reference to the 
loans in 1921 or 1922, she testified that the first was $1,000, 
and then two items of $500, and the fourth $350; and that on 
the note of $1500 she had received a curtail of $1,000; that 
the credits for interest on the total indebtedness had been 
applied on one note, that is, that whatever payments were 
made were credited to the total indebtedness, and the bal¬ 
ance due on the original loans, plus interest, amounted to 
$2,191.05 $1350 principal and $841.05 interest. Witness 
identified a loan of $500, and testified that she gave Pflaster 
$50.00 for immediate use, spent close to $25.00 herself, and 
deposited $425.00 in the Hamilton Bank at Hamilton, Vir¬ 
ginia, to his credit; that the $600-item was a draft she sent 
to Mr. Pflaster; that one of the drafts was drawn to George 
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Pflaster, as Trustee, and one to him individually, but that 
the reason for this was because he had instructed her to 
draw them in that manner. Witness testified that she did 
not know that George Pflaster collected a $1,000 a month 
rent on the property on F Street, although his wife was the 
owner of the property. 

On redirect examination, witness identified a nc|te in the 
amount of $4,650 which she sent to George Pflaster on or 
about October 27th, 1932, which represented the iiotal that 
was due her at that time, which note he signed and returned 
to her. 

William B. O’Connell was called as a witness on behalf of 
the plaintiff, and testified that he had known George 

29 Pflaster during his lifetime; also that he Miss Fay 
and Mrs. Pflaster; that he had done some idgal busi¬ 
ness for Mrs. Pflaster in the latter part of Jujy, 1932. 
Counsel for the plaintiff objected to the testimony of the 
witness because of the fact that he was an attorney repre¬ 
senting the said Pflaster, which objection was overruled and 
an exception noted. Witness further testified that at the 
instance of Miss Fay he, together with his partner Harry T. 
Whelan, undertook to get Mr. Pflaster released from St. 
Elizabeth’s Hospital; that as a result of their effbrts, 
Pflaster was released after a hearing before Mrl Justice 
O’Donaghue. Witness further testified that after Mr. 
Pflaster’s release, he did legal work for both Mr. and Mrs. 
Pflaster; that shortly after George Pflaster’s dea^. Miss 
Fay approached him with reference to a claim |she had 
against Pflaster; that he was retained by Miss | Fay to 
handle this matter, and that he was not employed I by Mrs. 
Pflaster to represent her in the matter. Witness | testified 
that he represented Mrs. Pflaster in handling the lease on 
the F Street property occupied by Gold, which lease was 
dated Jan. 31, 1933, and acknowledged March 16, 1933, and 

drawn by the witness. I 

30 Witness identified a bill for services rendered to 
Mrs. Pflaster, which was paid by her executor after 

her death, and that the services rendered represenited get¬ 
ting Mr. Pflaster out of St. Elizabeth’s, and other matters 
that were attended to for her, but that at the time he was 
representing her he had no general retainer to attend to 
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her legal affairs. He further testified that after the lease 
on the property on F Street was closed up he never handled 
any other matter for her. Witness testified he sent a 
letter to Gold dated January 7, 1933 in which he says he 
represents Mrs. Pflaster and makes a demand for rent. This 
letter was exhibited. Witness also wrote a number of let¬ 
ters, representing Mrs. Pflaster, to Mr. Simon of the firm 
of Young & Simon, representing Gold, one dated February 
20th, 1933 saying Mrs. Pflaster was in to see him today 
and referring to the Gold situation; and one dated January 
26th of the same year, speaking of the discussion with Mrs. 
Pflaster in regard to the Gold situation. Witness, on March 
28th, 1933, wrote to Mr. Simon stating that Mrs. Pflaster 
called him about the Gold rent. Thereupon, the following 
occurred (E. pp 187-188): 

‘‘Q. Did you inform Mrs. Pflaster that you were repre¬ 
senting Miss Fay in connection with her claim? A. Well, I 
— see, after he died Miss Fay had this insurance policy in 
that envelope. There was an envelope he had left with 
her as security for the money that was due her. She brought 
the insurance policy down to us. There was an attempted 
endorsement on the policy where he attempted to change 
the beneficiary. 

31 Mr. Doyle. If the Court please, here comes— 

The Court (interposing): You then represent Miss 
Fay in the matter of the insurance policy? 

The Witness: After she brought the policy down to us to 
make arrangements to collect it. She did not know how 
much was due to satisfy how much was due her. After 
looking at the papers I told her she could not collect it. 

Mr. Doyle: If you Honor please— 

By the Court: 

Q. (Interposing) You took that matter up? A. I took 
that mutter up with Mrs. Pflaster and explained the situa¬ 
tion to her. 

Q. Never mind the details. You undertook to talk with 
Mrs. Pflaster? A. That is right, at Miss Fay’s request. 

Q. Did Mrs. Pflaster have any other attorney? A. No, I 
do not think so. 

Q. Did you tell Mrs. Pflaster that you were no longer 
representing her ? ’ ’ 
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Witness further testified that about a week alfter Mr. 
Pflaster’s death, he took the insurance policy, which Miss 
Fay brought to him, up to Mrs. Pflaster’s apartment and in¬ 
formed her that he represented Miss Fay and (fiscussed 
Miss Fay’s claim with Mrs. Pflaster. Witness identified a 
bill for services rendered to date, dated January 3jlst, 1934, 
in the amount of $1,000, which was compromised for the 
amount of $650 paid by the executor; that at the time he 
represented Mr. Pflaster he was under the impression that 
Mr. Pflaster owned all the property and that he looked to 
him for compensation,* but that he learned shortly after 
Mr. Pflaster was released that the property belonged to 
Mrs. Pflaster and that Pflaster himself had nothing; 
32 that Miss Fay was also under the impression that 
Pflaster owned the property, and he informed her in 
the latter part of August, after Pflaster’s release;, that he 
did not own the property, and that the Statute of Limita¬ 
tions had run on the notes she held, and advised l^er to get 
some new ones. 

Witness testifies that he rendered a bill for $1,000 against 
Pflaster’s estate and in satisfaction thereof was paid $650 
by the Executor; he says it was for services rendered at the 
request of the decedent prior to her death and he described 
the services rendered. Witness was asked if, when he was 
representing Miss Fay, he told Mrs. Pflaster that he was 
no longer representing her; he answered ‘not in |SO many 
words did he tell her he was no longer representing her’. 
Witness was shown his claim for professional Iservices, 
which was offered as an exhibit, and it read ‘fo^ profes¬ 
sional services rendered to date on behalf of the decedent’. 
The date of the bill if January 31st, 1934. Witness says that 
that was the date he rendered the bill. The Couri pointed 
out that the words ‘to date’ were not a part of the printed 
bill. I 

Witness denies that he was ever retained generally to 
represent Mrs. Pflaster. Witness exhibited a letter address- ' 
ed to Young & Simon; it appears that Young & Siioion had 
sent his firm a copy of a notice on behalf of Gold, the same 
being addressed to Mrs. Pflaster, Mr. Pflaster, and; Tyler & 
Eutherford. In this letter witness states he has nc^ author¬ 
ity to act as he had never been employed by them! for this 
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purpose. Witness said that he believed he told Mrs. Pflaster 
it might be a good idea to talk it over with Mr. Doyle. 

Witness states that when he went to call on Mrs. 

33 Pflaster he found her sitting in a large chair, bol¬ 
stered with pillows; she was a very sick woman; in 

his opinion she did not weigh over a hundred pounds. 

Witness states when he went up to see Mrs. Pflaster in 
regard to the claim of Miss Fay, he still represented Mrs. 
Pflaster in connection with the closing up of the Gold 
lease; that he was representing Mrs. Pflaster in connection 
with the Gold lease and Miss Fay in connection with the 
claim against Mrs. Pflaster; when he saw Mrs. Pflaster 
about the claim he discussed the Gold lease. Witness iden¬ 
tified a letter which he testified had been typed in his office 
by.Miss Ryan, which Mr. Pflaster had signed; this letter 
was dated September 23, 1932 and was addressed to Gold, 
and Mr. Pflaster claimed that he was the owner of that 
property. Witness says that the letter addressed by his 
firm demanding papers from Messrs. Doyle & Thuee was 
served on the latter in August, 1932. Witness was shown 
some checks of Mrs. Pflaster and of George Pflaster, show¬ 
ing payments for a typewriter. The witness believes Mr. 
Pflaster used to collect Gold rents. At the time he dis¬ 
cussed the claim with Mrs. Pflaster, Mrs. Pflaster owed 
him money for professional services. Witness identified a 
letter dated September 12, 1932 from Mr. Doyle, addressed 
to witness’ firm as attorney for Mrs. Pflaster, forwarding 
a notification from the Kedrick Apartment where Mrs. 
Pflaster lived, to Mrs. Pflaster. 

Witness testifies Mr. Pflaster brought to the witness a 
letter in connection with the assignment of rents at 19th and 
K Streets which he owned. Witness testified he had a file 
marked ‘Mary T. Pflaster’, another one ‘George Pflaster’ 
and another one ‘Miss Fay’. 

(The letter from the Insurance Company was introduced 
over objection of counsel for the defendant; exception 
granted.) 

34 ' At this point, the Court recalled the plaintiff to 
the stand and asked her when she first learned that 

Mr. Pflaster did not own the farms or any other property, 
to which she replied she could not state exactly whether it 
was before Mrs. Pflaster’s death or immediately after. In 
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response to a question why she wrote the letter and asked 
for a note of $4,650, she stated that she did not | want to 
draw the $645 without getting security for the previous 
loans. Thereupon, the following occurred: (B. 207-208) 

Didn’t Mr. O’Connell by September 1, 1932, advise 
you that the property was in the name of the wife; and not 
Mr. Pflaster’s name? A. He seemed to think all tbe Wash¬ 
ington property was but I still felt the farm was not. 

Q. Didn’t he tell you, too, that the farm was in the name 
of the wife ? A. He seemed to think most of it was but not 
everything. 

Q. Didn’t he advise you that that was the fact ^d that 
for that reason he asked you for the money? A. No, that is 
not the reason. I would not have paid for those hprses if I 
knew it would become a part of Mrs. Pflaster’s estaite. 

Q. Hadn’t Mr. O’Connell advised you by the 1st of Sep¬ 
tember that all the property belonged to Mrs. PflaSter and 
not Mr. Pflaster? A. He spoke as though he did. He 
wasn’t sure. i 

Mr. 0 ’Connell: I told her I thought so. I was not posi¬ 
tive myself. That was my impression. | 

I 

By the Court: I 

i 

Q. Then you were uncertain as to whether the farm 
35 and the Washington property belonged i to Mr. 

Pflaster or Mrs. Pflaster? A. I was inforhied the 
Washington property was in her name but not the other. 

Q. That was September, 1932. You do not knojw about 
the Virginia property? A. No, I do not. 

Q. Doubts were raised in your mind by the 1st of Septem¬ 
ber, 1932 ? A. No, he still insisted. I 

♦ # ♦ * ♦ ♦ 

i 

‘‘Q. I understand you now to say that in this letter you 
say you were going with this man twelve years, and in going 
with him twelve years you did not know until told after 
his death that he did not own any of the property; is that 
correct? A. No, I did not. Otherwise I would hot have 
advanced the money. ; 

Q. Is that correct, that you did not know? A. That is 
correct. i 

I 

Q. You never made any investigation. A. No.” | 
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In response to questioning by the Court, the witness 
O’Connell stated that he did not keep a diary with which to 
refresh his recollection; that he had first been retained by 
Miss Fay about the first of August for the purpose of secur¬ 
ing the release of Mr. Pflaster from Gallinger Hospital; 
that Miss Fay first discussed with him her loans to Mr. 
Pflaster about ten days after Pflaster’s release, but was 
not employed by her in reference to the loans at that time, 
but that about a week after Plfaster’s death on the 7th of 
March, he was employed by her in that matter; that during 
his discussion with her in August his recollection was that 
he saw the notes given to her by Pflaster and told her that 
the Statute of Limitations had run on them and that if she 
expected to hold him to them she had better get something 
new. Under direct examination by counsel, the witness 
then stated that after being retained by Miss Fay to 
36 collect her claim against Pflaster, he went on at least 
three occasions to Mrs. Pflaster’s apartment and dis¬ 
cussed the matter with her; that the first discussion took 
place about the 15th of March, and the other conversations 
within the following ten days; that he saw her in the eve¬ 
nings around 7:30 or 8 o ’clock; that she was apparently all 
right physically, she was up and dressed, although he un¬ 
derstood that she had been under a doctor’s care sometime 
prior to that. Thereupon, over defendant’s objection and 
subject to that objection, witness testified that on the first 
occasion when he discussed Miss Fay’s matter with Mrs. 
Pflaster, he talked to her about the insurance policy held 
by Miss Fay as security; he told her that Miss Fay had 
come to see him and had brought the envelope with the in¬ 
surance policy in it, that he showed her the policy and 
showed her the envelope and told her that Miss Fay had 
received the policy from George Pflaster as security for 
money he owed her and called her attention to an endorse¬ 
ment that was on the edge of the policy which was an 
attempted change of beneficiary written in Pflaster’s hand¬ 
writing, which endorsement was admitted under stipula¬ 
tion by counsel for both parties as plaintiff’s Exhibit No. 
13, which read as follows: (See Exhibit No. 3) 

‘‘Beneficiary under this policy is changed to Alberta M. 
Fay, dated 19th day of November for value received. Dated 
this 19th day of November, 1924, George E. Pflaster.” 
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That he had discussed with Mrs. Pflaster the money 
which Pflaster had raised and also about the horses; that 
he had told her his connection with the matter of th^ policy 
in Miss Fay’s claim, telling her that Miss Fay had asked 
him to collect the money from the Insurance Company; that 
he had advised Miss Fay that she could not collect fit)m the 
Insurance Company with the irregular change in ben- 
37 eficiary, and that he had undertaken to take the 
matter up with Mrs. Pflaster and see if Mrs. f flaster 
would pay her; that Mrs. Pflaster told him that she knew 
George Pflaster had bought the horses in question, but did 
not know where he had gotten the money; that she told him 
she was very much surprised at the amount of mohey ad¬ 
vanced by Miss Fay and asked when the various loans had 
been made, and that he told her about them, and that after 
Mr. Pflaster’s release from St. Elizabeth’s Hospital that 
Miss Fay had advanced him approximately $2,000 and Mrs. 
Pflaster then said that she then knew where he got the 
money to buy the horses; that she realized then wh^re the 
money came from to buy the feed and to meet a lot of other 
expenses he had gone to; that she stated she felt very sorry 
for Miss Fay; that she was foolish to let him have that 
money, but that she, Mrs. Pflaster, wanted to see thatl it was 
paid and would see that it was paid and asked witness what 
arrangement was necessary for her to turn over tl^e pro¬ 
ceeds of the policy to Miss Fay; that witness undertook to 
learn what was required by the Insurance Company and 
drew up an assignment which read as follows: (R. 264) 

‘‘I, Mapr T. Pflaster, 1801 K Street, Northwest, Wash¬ 
ington, District of Columbia, the widow of George Emory 
Pflaster, Jr., in consideration of the sum of One ($1.00) 
Dollar and other valuable considerations, to me paid by 
Alberta Fay of the City of Washington, District of Colum¬ 
bia, do hereby assign unto the said Alberta Fay ^ my 
right, title and interest of every kind and character! what¬ 
soever in and to the life insurance policy issued by The 
State Life Insurance Company of Indianapolis, Indiana, 
on the life of George Emory Pflaster, Jr., said policy being 
known and described as #142296, by the terms of which 
said policy, I, said Mary T. Pflaster, am now named as ben¬ 
eficiary, said policy being in the sum of Five thousand ($5,- 
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000) dollars, subject to any indebtedness that may be due 
and owing to the said Insurance Company. 

‘‘In Witness Whereof, I have hereunto signed my name 
and affixed my seal. ’ ’ 

38 That this was sent to Mrs. Pflaster and executed by 
her and sent by the witness to the Insurance Com¬ 
pany; that in discussing the matter with her witness told 
her that there was not any legal duty on her to make any 
assignment of the policy; that if she had any doubt about it 
she might talk it over with Judge Doyle; he told her that 
she had known Judge Doyle longer that she had known him 
and that if she felt like it, she could talk to Judge Doyle 
about it; she told witness “No”; she said, according to 
witness, “Miss Fay loaned him the money. The money 
went for my benefit. She don’t want to lose anything and 
if I live she will never lose a dollar.” That during this 
conversation, witness told Mrs. Pflaster that Miss Fay had 
the notes in question; that during the entire conversation 
the wife of the witness was present; that at that time they 
were still negotiating with Gold about the lease trying to 
get that closed up, and that witness had a number of con¬ 
versations on the telephone with Mrs. Pflaster about that 
matter; that the next time witness saw Mrs. Pflaster was in 
the afternoon, at which time a brother-in-law of Mrs. Pflas¬ 
ter’s, a Doctor Osborne, was present, and witness again 
discussed with her the Fay matter; that witness told her 
that his information was that Miss Fay had been with Mr. 
Pflaster when he bought the horses and that she sent him 
money to pay for the horses; that she had sent him money 
to pay for the oats and had advanced other moneys; that 
there was also a conversation concerning the purchase of 
an automobile; that she stated she knew he had bought an 
automobile and that she had been wondering all the time 
where he got the money to get all these things; that she 
inquired if witness knew whether he got the money from 
George Winkoop, and witness was satisifed that Winkoop 

had not given him any money, that Miss Fay had 

39 put it all up; that they had then discussed the dance 
hall, the building that was built there; that witness 

told Mrs. Pflaster that Miss Fay had advanced money to 
build that building down there; that she stated she had 
always wondered where he got the money to do that, but 
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j 

she stated that the building was there and that i he had 
built it. That Mrs. Pflaster told him that the property on 
it, the dance hall and the farm land, had always belonged to 
her, but that George Pflaster had always run it for her and 
had run the farm and she told witness what a good manager 
he was and what money he could make; that witness told 
her that Mr. Pflaster had led Miss Fay to believe that Mr. 
and Mrs. Pflaster were living separate and apart; that all of 
the property belonged to him; that Mrs. Pflaster had told 
him that Miss Fay had called her by ’phone with reference 
to returning a typewriter to her and told him that Miss 
Fay had returned the typewriter to her and that they had 
a long visit there and talked for several hours; that she had 
felt very sorry for Miss Fay having been deceived! in this 
way and that he had taken her money; that she thought 
Miss Fay was a very fine girl and that she was glad she 
had been as good to George Pflaster as she had been; that 
probably if it had not been for her showing the interest 
she did when he was put in Gallinger Hospital, he probably 
would not have gotten out as soon as he did; that any¬ 
thing she could do to reimburse Miss Fay for what she h^ 
expended she would attempt to do; that she stated s^e had 
seen Miss Fay three times; that Miss Fay had visited with 
her at her apartment; that on witness ’ second visit to Mrs. 
Pflaster’s apartment, a number of papers had been brought 
from the farm, and in going through those papers she got 
out the bills of sale for the horses, one paper giving the 
names of the horses and their sires; that they were 
40 all thoroughbred horses; that witoess told Mrs. 

Pflaster where and when the horses were bought and 
that Miss Fay was along at that time, and that Mids Fay 
had given the money to pay for the horses, to whi^h she 
responded that she thought the horses were a good invest¬ 
ment, that she was going to keep them and have them I regis¬ 
tered in her name and would pay the money Miss Fay had 
spent; she was going to see that she got it; that on this 
occasion Mrs. Pflaster had there a letter which she had 
received from Mr. Pflaster, written before he died, and 
that there were a number of statements in the letter ex¬ 
plaining to her about Miss Fay and the fact that hd had 
gotten this money from her; that witness’ recollection was 
that the letter said it was over $4,000 he owed Miss Fay for 
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moneys he had gotten from her from time to time, and asked 
her to see that Miss Fay was paid; that Mrs. Pflaster said 
that this was one request of George’s that she would carry 
out if she lived long enough to do it; that those were the 
exact words she used; that when witness received a letter 
from the Insurance Company about the policy he communi¬ 
cated with Mrs. Pflaster and told her the net amount which 
would be paid on the policy, and that she then told him that 
whatever the balance was, as soon as she was able she would 
see that Miss Fay would receive it; she did not know 
whether it would be soon or a long time, but that if she 
lived she would do it; that Miss Fay had given the witness 
the amount she claimed to be due her and told witness that 
she had notes to cover it, and witness told Mrs. Pflaster of 
the amount Miss Fay claimed and told Mrs. Pflaster that 
Miss Fay had notes covering the amount claimed. 

On cross examination, the witness stated that when he 
went to see Mrs. Pflaster he was attorney for Miss Fay, 
and that he was also acting for Mrs Pflaster in connection 
with the closing of the Gold lease; that when he saw 
41 Mrs. Pflaster she was alter mentally, but physically 
not so well; that witness knew that Mr. Doyle had 
represented Mrs. Pflaster for a number of years, but that 
George Pflaster had become angry at Mr. Doyle and wanted 
the witness and Mr. Whelan to take over their business; 
that witness knew of a letter which had been written by 
Mrs. Pflaster to Mr. Doyle, which reads as follows: (R. 
287) 

‘‘Miss Sonnenberg 
Thuee and Malloy, 

Denrike Building, 

Washington, D. C. 

This is an order to you to turn over to my lawyer Harry 
Whelan all papers with deeds, contracts, etc., of whatso¬ 
ever kind, as I need them at once. This will also serve to 
notify Michael M. Doyle and all his associates at law to 
cease and quit from this moment any and all interference 
with me or my affairs. From now Michael M. Doyle and 
associates are discharged as my attorneys. My affairs and 
business will henceforward be in the hands of and conducted 
by my husband George E. Pflaster, who has never betrayed 
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me and whom I can fully trust, proven by nearly thirty 
years of wifehood and life with him. Mr. Harry Whelan, 
our attorneys for the present, will hand you this. 

i 

I 

Mary L. Pflaster.”i 

That the Harry Whelan mentioned in the letter is! the law 
partner of the witness; that witness’ firm had not taken 
entire charge of Mrs. Pflaster’s affairs and that they had 
never gotten any of the papers referred to in the above 
letter; that during the time witness was looking after mat¬ 
ters for Mrs. Pflaster practically everything he didi he used 
to discuss with Mr. Doyle; that witness’ wife had accom¬ 
panied him several times to Mrs. Pflaster’s home, and that 
Mrs. Pflaster had visited him at his home; that on the 
first occasion witness saw Mrs. Pflaster about Miss Fay’s 
claim, he also talked with her about the Gold leaise; that 
George Pflaster used to collect the rents paid by Gold 
42 under his lease. Witness talked to Mrs. Pflaster 
several times over the ’phone; witness was negoti¬ 
ating the Gold lease and trying to close it. He ha4 a num¬ 
ber of conversations over the ’phone about it, that being 
the one thing left to do for Mrs. Pflaster. | 

On redirect examination, the witness stated that on an 
occasion when he later talked to Mrs. Pflaster, aft$r those 
times when his wife and Doctor Osborne had been present, 
that there was a lady present that was a friend lof Mrs. 
Pflaster who lived in the same apartment building, and who 
came in and out during the conversation; whether she over¬ 
heard what was said witness would not like to say] at this 
time, but only that she was there during part of the conver¬ 
sation. That witness had never had any understanding 
with Mr. Doyle respecting Mrs. Pflaster’s affairs, the man¬ 
ner in which they were to be handled, or who was tp repre¬ 
sent Mrs. Pflaster, but that he had always considered Mr. 
Doyle as their attorney and whatever he took up with them 
he generally conferred with Mr. Doyle about the same 
matter. Witness then testified that the amount received 
from the Insurance Company under the assignment of the 
policy was $1901.51. Whereupon, the witness was excused. 

All of the testimony of the witness O’Connell yas ad¬ 
mitted over the objection and exception of the defendant. 
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43 It was then stipulated by and between counsel, and 
made a matter of record, that Michael M. Doyle, 

Esquire, had been appointed Executor of the last wiU and 
testament of Mrs. Mary T. Pflaster, and that as such Exec¬ 
utor he took charge of everything that was in the estate in 
Virginia, including all of the horses and live stock on the 
farm in Virginia as a part of the estate, and that these were 
sold. And it was further stipulated that as a matter of 
fact Mrs. Plfaster did own the legal title to the Bluemont 
property, to the farm and to the property covered by the 
Gold lease on F Street in Washington, and that George 
Pflaster her husband, owned no property at all; that as 
Executor, Mr. Doyle sold a group of 28 horses whose names 
and pedigrees he did not know, and that he assumed that 
Mrs. Pflaster had owned the horses. 

44 ' Michael M. Doyle was sworn as a witness and tes¬ 
tified that he was the executor of Mrs. Pflaster’s 

estate; that he had an ancillary executor appointed up in 
Leesburgh for the Virginia property; his name was Mr. 
Charles Harrison; he thinks there were about 28 horses on 
the farm; he does not know how many there were at Pflas¬ 
ter's death; he does not know whether there was any change 
in number; he says there were no other horses belonging 
to Mrs. Pflaster on the farm; she owns some other horses 
located at Jacobs farm up in Paris, Virginia, near Win¬ 
chester. Witness was asked about the horses named in 
the chattle trust; he says he never knew the horses had any 
other names; they were out in the field; they were not in 
a barn or anything; these horses in the field were sold 
through a Mr. Jacobs; they were all sold at one time for 
the sum of $368; the money was turned in and used to pay 
off creditors. Witness assumed that these horses were 
owned by Mrs. Pflaster, but did not make any search of the 
title to find who owned them nor did he have any informa¬ 
tion that there had been a record made in Virginia of the 
title to the horses. 

Witness was not present when the 28 horses were sold, 
but knew about the sale and it was made with his approval; 
he believed that there was given good title on the horses to 
the purchaser. Witness says he will stand corrected; Har¬ 
rison ' passed title to these purchasers. Witness did not 
have any title to the horses; Harrison passed title; things 
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were done rather infornially up there and he does not 
think there was an order of the court. Witness examined 
Harrison’s account and the sale of the horses appeared in 
this account; that account was approved by the court after 
it was filed. 

45 Alberta M. Fay was recalled as a witness and 
stated that she had never, to her knowledge, gotten 
the bill of sale to the horses which had been purchased with 
her money; that she did not see any bill of sale (Covering 
them, nor did she know what had become of the horses. 

On recross examination, the witness testified that she 
never loaned any money on the horses, but merely ^ent the 
draft to pay for them; that when she first learned there was 
a chattel mortgage on the horses she told Mr. 0’Connell 
about it. There was introduced in evidence an j exhibit 
marked Plaintiff and Defendant’s Exhibit No. 1; which 
reads as follows: 

^‘This Contract made First day of October in the year 
nineteen hundred and thirty-two between A. M. Fontaine 
of the first part and George E. Pflaster of the second part. 
Witnesseth: That said party of the first part in considera¬ 
tion of the sum of $1000.00 hath this day sold to said party 
of the second part, the following personal property in the 
County of Loudoun, State of Virginia, viz; 12) Twelye thro- 
bred horses registered with The Jockey Club / Harriette C. 
Kose of Atunn, The Pullet, Lady Slipper, Olimbo, Sea Rose, 
Sea Roll, Sea Traveller, Out of Sea Flight, Sea Port, Sea 
Bass, Bay Colt (unnamed, by Sea Pirate, Lady Slippfer, and 
said purchase price not having been paid, it hath been 
agreed as evidenced hereby, that the title to said property 
be, and is hereby expressly retained in and reserved to, 
said party of the first part hereto, until said party , of the 
second part shall pay to said party of the first part the 

aforesaid sum of.Dollars, with interest 

thereon from date evidenced by an negotiable note of said 
party of the second part, payable to said party of the first 

part.months after date hereof at the 

Round Hill National Bank, Round Hill, Ya., and any re¬ 
newal and renewals given therefor. And said party of the 
second part, by signing the within contract, assents io the 
reservation of the title of the property’above described as 
herein provided and accepts possession of said prope^ on 
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the condition above specified, and agrees not to take 
46 the property herein mentioned ont of the County of 

.without the written consent of the 

holder of said note and should he remove or attempt to re¬ 
move said property then the note herein secured shall be¬ 
come due and payable at once and the holder thereof is 
hereby authorized to take immediate possession of said 
property and dispose of same and the proceeds thereof as 
hereby provided. 

Should the note herein mentioned or all notes executed in 
renewal thereof be not paid at maturity, then the holder 
thereof is hereby expressly authorized, acting for him¬ 
self, or by his agent, to take said property into his posses¬ 
sion, and sell the same at such time and in such manner as 
he thinks best and proper, and out of the proceeds thereof 
shall pay said note with interest thereon and the cost of 
protest, the cost of taking said property into his possession, 
and ten per cent attorneys^ fee on the amount of said note, 
and the expense of keeping the same until sale, as well as 
the cost of sale or marketing said property, and then pay 
over to the said party of the second part any balance that 
may remain in his hands. 

Witness the following signatures and seals: 

A. M. Fontaine (Seal) 

■ George E. Pflaster (Seal) 

$1000.00 Eound Hill, Va. Oct 1st 1932 

Twelve (12) months after date I promise to pay to the 
order of A. M. Fontaine without offset One thousand & 
00/00 Dollars. 

Negotiable and payable at the Round Hill National Bank, 
Round Hill, Va., with interest thereon from date. Home¬ 
stead and all other exemptions waived by the maker and 
each endorser. We, the drawer and endorsers, each hereby 
waive protest and notice of protest. We further agree in 
default of payment at maturity to pay ten per centum on 
the face of this note for attorneys’ fee for collection. 
Value received. 

George E. Pflaster 

No.Due.Postoffice.” 

After Mr. O’Connell’s testimony, there was a col- 
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loquy indulged in by the Court and counsel for both sides. 

The Court states that there is nothing but the dral testi¬ 
mony of the plaintiff in regard to the $350.00 transaction 
of April 4,1922. That there was no testimony as to where 
this $350. went. Mr. 0 ’Connell agrees that there is no such 
testimony. After discussion about the $350.00, the Court 
ruled that the $350.00 went out and Mr. Gallagher! and Mr. 
O’Connell agreed. | 

(R. 369) The Court stated that the plaintiff h^s got to 
show at least two (2) things, the money was used for the 
benefit of Mrs. Pflaster and with the full knowledge of all 
the circumstances she ratified and agreed to pay that money. 
(R. 371) The Court said that the $200.00, $100.00 of which 
was sent to Gaskins on the farm goes out, Mr. O’Connell 
agreed. The $300.00 loan, which the plaintiff testified she 
believed was for insurance also went out, Mr. O’Connell 
stating plaintiff had no way of knowing whether it was paid 
for insurance or not. In regard to the $500.00 iteijn of ’32 
concerning which the plaintiff said she withdrew from the 
bank, she paid $25.00 for things to be used on the farm, 
gave $50.00 to Mr. Pflaster and sent $425.00 to the ibank at 
Hamilton. (R. 377) The Court says the plaintiff does not 
know that the $425.00 out of the $500.00 item was used to 
buy an automobile. The Court says, it could not See how 
you could hold the wife’s estate responsible for an auto¬ 
mobile that was bought with money furnished by M^ss Fay 
and the title was taken in the name of Pflaster and Miss Fay 
or one or the other one. (R. 378) Mr. O’Connel^ agrees 
that out of the $500.00, $125.00 should go out. | 

48 (R. 382) The Court says it has difficulty in find¬ 

ing that the plaintiff has adequate evidence tp go to 
the jury that the horses ever belonged to or title ever! passed 
to Mrs. Pflaster, Mr. Pflaster having taken title in tjimself. 
Mr. O’Connell argues that Mrs. Pflaster took over the horses 
because of her equitable title and they were used for her 
benefit and estate and says that there is ratification ! of Mr. 
Pflaster’s borrowing money to pay for them. The! Court 
inquired how title could pass to the dead woman, thajt there 
was no satisfactory evidence that she took charge |of the 
horses. (R. 384) The Court then states, you have got to 
prove by a fair preponderance of the evidence that the 
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horses that were purchased with this money went for the 
benefit of the decedent. Instead of proving that, you have 
proved legal title to the horses was never in her but in her 
husband and that he gave a chattel mortgage to Miss Fay, 
to protect her. If it can let the jury speculate as to whether 
those horses as covered by that collateral were converted 
by the Executor of Mrs. Pilaster, if they were converted, 
possibly this instrument could still be sued upon. 

It does not think the evidence justifies a finding that she 
took them in recognition of a contract made by her husband 
as agent for purchasing those horses for her. The horses 
were bought in his own name and they were his horses and 
he gave a bill of sale to protect these people who loaned him 
the money to buy them. How can you work that in in a 
transaction with Mrs. Pflaster to make her responsible? 

It seems we have to speculate that those horses, legal title 
to them, was ever in the deceased widow. (E. 384, et 
seq.) 

49 The Court again says (E. 388) now it just has great 
difficulty in seeing that the jury can guess that Mrs. 
Pflaster is in any way responsible for this. The Court said 
that the fact that Mr. Pflaster made a fictitious bill of sale 
to protect himself from creditors indicates that they were 
his horses and not hers. The Court says it would have to 
speculate on them itself. 

The Court: It does not think the evidence justified it in 
finding that he was acting as her agent when he made that 
purchase. The Court says if you, with your knowledge as 
a lawyer, of the situation, are uncertain about it, that is, I 
suppose, guessing regarding the evidence, do you think the 
jury might say he was acting entirely for himself and he 
gave this bill of sale to Miss Fay to keep anyone from tak¬ 
ing that away from him. Now if the jury can find that 
upon the evidence, it does not think that it has the right to 
let them (jury) speculate, that, in fact he did that as the 
agent for his wife. The Court says if the evidence shows 
that lie is buying those horses on his own account and sub¬ 
sequently shows that he was buying them for his wife, we 
have a situation where the evidence would be capable of 
two (2) constructions. 

(E. 392). The Court says that all you have in the case is 
that the farm belonged to Mrs. Pflaster and that it was op- 
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erated by Mr. Pflaster. The Court says that from I the evi¬ 
dence, it could not know whether Mr. Pflaster operated as 
Mrs. Pflaster’s agent and accounted to her and was respon¬ 
sible to her for the profits or whether he paid the rents for 
her and whether or not the crops were his own and the 
horses and cattle were his own. Can the jury find from this 
evidence who owned the cattle and horses which were 

50 on the farm? (R. 402) It thinks it must reach the 
conclusion that the item for the horses is not sus¬ 
tained, that is, that there was not sufficient evidence to go to 
the jury. The evidence that is in the case shows that the 
legal title by these notes was passed to Mr. Pflaster and as 
we know Mr. Pflaster had a perfect right to buy hdrses on 
his own account. 

It does not think that there is evidence here to jikstify a 
finding that he was acting as the agent for his wife in buy¬ 
ing those horses. Certainly, Miss Fay did not believe, as 
his wife stated, she believed that he was acting for hiniself, 
since he changed the legal title in his own name apd gave 
her a bill of sale. It thinks it must accept that situation and 
it is not justified in letting the jury speculate as to whether 
that was done for the benefit of his wife, so it thinks it must 
eliminate that. (The $800.00) item). As to $600.00;) item, 
the Court, it does not think this evidence would justify the 
jury in finding he was operating the farm, whether Mr. 
Pflaster was operating for his own account or as the agent 
of his wife. It understands the plaintiff’s counsel Ito say 
that is a question and that no person living can answfer that 
question now, the only person who knew were the dece¬ 
dent’s husband and the wife. 

Now we have a rule that where the evidence is equally 
consistent with two views particularly in tort cases, and in 
one the defendant would not be liable while in the other the 
* defendant would be liable, then the jury should not h© per¬ 
mitted to speculate and the Court should direct a verdict. 

As far as the $600.00 item is concerned, it thinks that the 
fair and reasonable view is we let that follow the 

51 item of the horses. Of course, some of the fefe may 
have gone to the twelve (12) horses that are speci¬ 
fied, but it thinks it is a matter of speculation to determine 
who had the official ownership of the horses on that! farm 
and the live stock. 
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It does not appear in this case that Mr. Pilaster was not 
operating that farm in his own account and claiming and 
taking all of the property, or the profits that might have 
been made from it. 

The Court says, now it understands that counsel for the 
plaintiff have eliminated three (3) items, $350.00 for loan 
made April 9, 1922, $200.00 item stated in the Bill of Par¬ 
ticulars for clothing and loan, August 19, 1932, the $300.00 
of September 1, 1932 and $125.00 out of the $500.00 loan in 
Bill of Particulars marked as a loan on September 7, 1932. 

The Court said that leaves then in the matter of principal 
$1,000.00 of the first item, the interest on which the plain¬ 
tiff herself testified was paid to February 1, 1928, as I re¬ 
call the dates. Now the only other items that are left are 
the $100.00 in August, 1932, and ^75.00 in September of 
that year. The automobile was claimed to be worth $350.00, 
so that would be $350.00 instead of $375.00 or a total of 
$450.00. 

As to the item of $100.00 (R. 404), August, 1932, the 
Court says what it has said would logically eliminate the 
$100.00 because that is claimed for wages since it has 
reached the conclusion that it is a matter of speculation as 
to who was operating the farm up there. 

(R. 405) The Court after going over its calcula- 
52 tions several times finally announced that there 
would be due $1,000.00 with interest From Feb. 1, 
1928 (R. 406) that would be five (5) years and four (4) 
months at 32%, that would be $320.00; $350.00 for the auto¬ 
mobile, the interest on that would be only for about eight 
(8) months, 4%, that would be $14.00. The Court an¬ 
nounced it made the total $1,684.00. 

The Court: I think there is nothing for me to do except 
to direct a verdict for the defendant. 

The foregoing is the substance of all of the testimony 
bearing upon the exceptions herein reserved on behalf of 
the plaintiff. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court and because the matters and things 
hereinbefore recited are not matters of record, in order to 
make the same a part of the record herein, which is hereby 
ordered, so that the plaintiff may have her case reviewed on 
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appeal, the plaintiff, by her attorney, moves the Court to 
sign and seal this, her amended bill of Exceptions, to have 
the same force and effect as if each and every one of said 
exceptions had been separately signed and sealed, which 
motion is granted by the court; and thereupon the plaintiff 
tenders this, her Amended Bill of Exceptions, and requests 
the Court to sign and seal the same, which is accordingly 
done, now for then, this 9th day of February, 1937. 

JESSE C. ADKINS | 

(Seal) Justice, | 

! 

Approved: I 

WM. A. GALLAGHEE i 

Attorney for Plaintiff I 

M. M. DOYLE I 

Attorney for Defenda/nt | 

53 PLAINTIFF’S EXHIBIT #3 I 

^‘Dearest Baby: I 

Had hoped to answer your letter fully this morning but, 
with getting rid of guests, and starting workmen ‘ Ju[st one 
dam thing’ after another, so will just get this note to you 
darling explaining lack of letter which I will write tbnight. 
I do not need $4000 or anything like it. I would not^ touch 
the policy if I starved. That is for you, and you alone, a 
protection for you in case of my death. 

If I live I can always take care of you, dear heart. If I 
should be taken, then I would want my darling to haye the 
policy which gros daily more valuable. No investment any¬ 
one could make is as good, as the policy is paid up. Do not 
worry about ‘Boss’ ever beating me out or hurting you. 
The money I asked you to advance me I need badly io pay 
men on the improvement here at Woodside and help jiay on 
a car of oats, coming in for feed, as you know the drouth 
cut our crops all short. I only need it temporarily t^til I 
get the rent money and not one dollar was intended for 
Dion Kerr or the horses at Laurel. If you can send it as 
directed it will help your boy muchly. Another devoted 
lover and a full letter tonight which you will get tomorrow 
night. 

Always your and only your 

i 

EEBEL” i 
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Monday morning.” 

54 The following letter was offered by the plaintiff 
and labeled Plaintiff exhibit No. 4. The letter 
bears no date, but the envelope appears to be dated Oc¬ 
tober 24,1932. 

“Dearest Al: 

That woman has the $100.00 check tied up and has put me 
in a devil of a fix. The bank did not send the certified 
check to Typewriter Company as I wrote and asked them 
to do—^the bank, I mean—so that was not paid. This 
woman is nearly driving me mad as she resorts to every 
devilish mean (er)s to thwart me. I hate to appeal to you, 
my darling, for further help at this time, but have no one 
else to appeal to until I can force her to let go this Gold 
money. Can you pay the balance on the typerwriter and 
send me $600.00 by registered mail to Bluemont by Satur¬ 
day morning’s mail? When you register the mony, do not 
do so in your name; use the name H. Hallman. 

Darling, these cloudy sunless days cause me to miss and 
long for you most terribly. I long for you at my side all 
the time. Thank God it won’t be long now. 

Dion Karr is threatening to stop the horses and sell them 
if I don’t pay him more on his expenses at once. 

Devotedly your own 
REBEL.” 

Endorsed on Cover: No. 6909. Alberta M. Fay, Appel¬ 
lant, vs, Michael M. Doyle, Executor of the Estate of Mary 
T. Pflaster, deceased. United States Court of Appeals for 
the District of Columbia Piled Feb 13 1937 Moncure 
Burke, Clerk. 
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No. 6909 I 


Alberta M. Fay, Appellant 

i 

VS. I 

i 

Michael M. Doyle, Executor of the Estate 
of Mary T. Pflaster, Deceased, \ 


BRIEF OF APPELLANT 


STATEMENT OF THE CASE j 

The appellant, Alberta M. Fay, sued the appellee, Michael 
M. Doyle, executor of the estate of Mary T. i Pflaster, 
deceased, for the sum of $2,783.54, besides costs and interest. 

The evidence showed that Miss Fay, who has been a clerk 
in the Civil Service Commission for approximately 17 
years, first met one George Pflaster in about 1919^ that he 
represented to her that he was the owner of considerable 
property, particularly some property in Bluembnt, Vir- 


ginia; that in the Fall of 1921, at his request, she advanced 
to George Pflaster the sum of $1,500 to be used for the pur¬ 
pose of erecting a garage building on some property which 
he represented to Miss Fay that he owned at Bluemont, Vir¬ 
ginia; that he gave her a note, dated November 1st, 1921, 
in the sum of $1,500, which purported to give her a pro-rata 
share in the garage, together with a pro-rata share in the 
rents to be received from the property; that on November 
30th, she advanced to him an additional $500; that in June, 
1925, he repaid to the appellant the sum of $1,000, to be 
applied as interest on the note. 

The evidence further showed that in the summer of 1932 
the said George Pflaster was confined to Gallinger Hospital 
and to St. Elizabeth Hospital in the District of Columbia 
for a short period of time, and was released after being in 
there several weeks; that upon his release he again sought 
additional money from the appellant and that during that 
Fall she advanced to him approximately $2,445. Some of 
this money was used to pay the help on the farm in Vir¬ 
ginia, some of it was used to buy feed for the stock on the 
farm, some of it to cover personal effects for the said 
Pflaster, and some of it to purchase an automobile to be used 
on the farm, and some to purchase some horses. 

The evidence further showed that in March of 1933, the 
said George Pflaster died. At that time it developed that 
he owned no property whatsoever; that all of the prop¬ 
erty, both the property in Washington, District of Colum¬ 
bia, and in Virginia, belonged to his wife. The said Pflaster 
had given to Miss Fay, in a sealed envelope, an insurance 
policy upon which he had attempted to make a change of 
beneficiarv, which she was lead to believe was to be securitv 
for the money that she had advanced to him. After his death 
she delivered the policy to William B. O’Connell, who was 
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i 
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then one of the attorneys for both Mr. Pflasteri and Mrs. 
Pflaster, and it developed that the policy was payable to 
Mrs. Pflaster; that Miss Fay thereupon retained Mr. 
O’Connell to take the matter up with Mrs. Pflaster for the 
purpose of determining what she wished to do about it. 
It further developed that it was only after Mr. Pflaster’s 
death that his wife, Mary T. Pflaster learned that these 
various amounts of money had been advanced by Miss Fay, 
and that the money had been used not only in improving 
her real estate, but also in the upkeep of her farm and live¬ 
stock at Bluemont. When she learned of this ghe stated 
that she wanted to pay the entire amount that was due Miss 
Fay and immediately made an assignment of the insurance 
policy to Miss Fay from which Miss Fay received from the 
insurance company the sum of $1,907.51, which amount she 
credited on the balance due her. Mrs. Pflaster at, the same 
time told Miss Fay that as soon as she was able she would 
pay the unpaid balance. About three months later Mrs. 
Pflaster died and the appellee, IVIichael M. Dbyle, was 
named Executor of her estate. I 

The evidence showed that Mrs. Pflaster’s executor immed¬ 
iately took over, as a part of Mrs. Pflaster’s estate, the 
horses which Miss Fay had furnished the money to George 
Pflaster to buy. He further took over the automobile which 
was on the Farm and which he had Miss Fay sign over to 
him. Mr. Doyle also refused to make any further I payment 
to her on account of the alleged debt. At the close of the 
case, on motion of the defendant the court directed the jury 
to find a verdict in favor of the defendant. This mbtion was 
granted, and an exception duly noted. 

I 

i 

ARGUMENT 

j 

The law is well settled, not only in this court but in all 




Federal courts, as to whom the court may direct a verdict. 

This Court, in the case of Gimning v. Cooley, 58 Apps. 
D. C. 304, quoting from prior decisions of this Court, said: 

‘‘Mr. Justice Morris in Warthen v.-Hammond, 5 App. 
D. C. 157, 173. ‘The Court is never justified in direct¬ 
ing a' verdict except in cases where, conceding the credi¬ 
bility of the witnesses and giving full effect to every 
legitimate inference that may be deduced from their 
testimony, it is nevertheless plain that the party has 
not made out a case sufficient in law to entitle him to 
a verdict and judgment thereon. Adams v. Washing¬ 
ton & G. R. Co., 9 App. D. C. 26, 30. ‘A motion to direct 
a verdict is an admission of every fact in evidence, and 
of every inference reasonably deducible therefrom. 
And the motion can be granted only when but one 
reasonable view can be taken of the evidence and the 
conclusion therefrom, and that view is utterly opposed 
to the plaintiff’s right to recover in the case.’ Glaria v. 
Washington Southern R. Co., 30 App. D. C., 559, 563. 
‘In other words it is only where all reasonable men can 
draw but one inference from the facts that the question 
is one of law for the Court.’ Chesapeake B. R. Co. v. 
Brez, 39 App. D. C. 58, 69. ^The cov/rts of review in 
this country are applying ivith increasing strictness the 
rules limiting the right of the trial judge to invade the 
province of the jury. * * * The rule more generally fol¬ 
lowed is that “it is only where all reasonable men can 
draw but one inference from the undisputed facts tliat 
the question to be determined is one of law for the 
Court.” ’ Catholic University v. Waggaman, 32 App. 
D. C. 307, 320.” 

With this in view the question and the sole question in this 
ease is, was the Court correct in directing the verdict? 

The Court stated as shown on page 39 of the Record, the 
following: 

“Now we have a rule that where the evidence is 
equally consistent with two views, particularly in tort 

4 
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cases, and in one the defendant would not be liable while 
in the other the defendant would be liable, then the jury 
should not be permitted to speculate and the Court 
should direct a verdict. 

It is evident from this statement that that is t|he theory 

I 

upon which the Court directed its verdict. As a matter of 
law, if the Court felt that there were two views of this case, 
one 'wherein the defendant would be liable, and ithe other 
wherein he would not be liable, that question should have 
been submitted to the jury. 

It is the theory of the appellant that although Miss Fay, 
in advancing the money to George Pilaster, believed him 
to be the owner of the property and looked primarily to him 
for pa3Tnent, yet, if as a matter of fact, he was using the 
money for the benefit of the property of his wife |and Mrs. 
Pflaster having learned of it not only ratified it b^t agreed 
to pay and did make a payment of approximately two thous¬ 
and dollars on the indebtedness her estate would i be liable 
for the balance. If the case had been submitted to the jury 
and the jurors had found as a fact that she received all of 
the benefits and knowingly accepted them and agreed to 
pay for them, the jury should have found in favor of the 
appellant in whatever amount she was able to show had gone 
for the benefit of Mrs. Pflaster. Some of the items ad¬ 
mittedly did not go to the benefit of Mrs. Pflastet. How¬ 
ever, the evidence showed that a carload of oats costing 
$600 was purchased by Miss Fay and used for the benefit of 
Mrs. Pflaster’s livestock on the farm, including the horses, 
which Miss Fay had advanced the money to buy: that the 
executor of Mrs. Pflaster’s estate took over as a pairt of her 
estate, these horses. The evidence further showed 'without 
contradiction that Miss Fay did advance $800 to purchase 
twelve horses. These horses, although they could not be 
particularly identified, became a part of Mrs. Ijflaster’s 
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estate. An automobile was purchased and Mrs. Pflaster’s 
executor had Miss Fay make an assignment of any interest 
she might have in it to the estate of Mary T. Pflaster, so 
that she was entitled to be reimbursed at least to the extent 
of whatever interest she may have had in it, and the evidence 
indicated very strongly that she had advanced $350 with 
which to pay for it. The evidence showed that she ad¬ 
vanced $1,500 to erect a building on property belonging to 
Mrs. Pflaster, which building became and was at the time of 
Mrs. Pflaster’s death a part of her estate. The evidence 
further showed that other monies were advanced by Miss 
Fay to Mr. Pflaster which was used for the benefit of Mary 
Pflaster, and that the only amount ever paid was one thous¬ 
and dollars which was to cover back interest. In the face 
of such evidence it is urged that the Court could not say, as 
a matter of law, that there was no sufficient evidence to 
submit to the jury and direct a verdict against the plaintiff. 

It is therefore respectfully submitted that the Court was 
in error in directing a verdict for the defendant and that 
a new trial should be ordered. 

Respectfully submitted, 


William B. O’Connell, 

Haery T. Whelam, 

William A. Gallagher. 

Attorneys for Appellant, 
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STATEMENT OF THE CASE. 

I 

1 

Inasmuch as this appeal is made because of a ihotion 
for a directed verdict in'the lower Court, it is necessary 
that the substance of all the testimony be given.! The 
appellant in her statement of the case failed to do this 
and your appellee herewith presents the statement of 

the entire case. I 

1 

I 
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I 
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It is true as stated in appellant’s brief that the suit 
was originally brought in the lower Court for $2,783.54 
besides costs and interest, but during the course of the 
trial, it was agreed by counsel on both sides that items 
amounting to a total of $975.00 should be eliminated. 
This reduces the amount of the claim for consideration 
before this Court to $1,808.54. 

Loans in 1921. 

The appellant. Miss Fay, testified that she had known 
George Pfiaster since 1919. Mr. Pfiaster died March 
7, 1933, before this suit was filed. One of her letters, 
addressed to Mr. Pfiaster, offered in evidence, showed 
that, although Mr. Pfiaster was the husband of Mrs. 
Pfiaster, Miss Fay had been keeping company with him 
since 1919, a period of about twelve years. In the Fall 
of 1921, appellant advanced him the sum of $1,500.00 
and in return received a note for that amount signed by 
him, dated November 1, 1921. This was a collateral 
demand note and the collateral was a $1,500.00 inter¬ 
est pro rata in a garage then building on his property 
at Bluemont. In addition, the appellant should share 
pro rata in the rents of the building when completed. 

On December 1, 1921, appellant loaned Pfiaster the 
sum of $500.00 and received a demand note from him 
for that amount, dated December 1, 1921, and signed 
by him. This note bore the notation that it covered 
$500.00 interest in garage building then being built at 
Bluemont, Virginia. She stated that at the time she 
supposed Pfiaster owned the building. She never re¬ 
ceived any rents from the building. 
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Loans in 1932. 


In the fall of 1932, she sent $100.00 to Carter Gas¬ 
kins, who was then in charge of the farm at Bluemont, 
to pay the help. Over objection of counsel for appellee, 
she testified the money was sent at the request of 
Pflaster, but she did not know as of her personal‘knowl¬ 
edge how it was used. | 

On the 4th of October, 1932, at an auction in Vir¬ 
ginia, Mr. Pflaster bid on nineteen horses and; equip¬ 
ment. She was there at the time, but he only conjipleted 
the purchase of twelve of them. She gave him a draft 
for $800.00 to pay for the twelve. This draft was;drawn 
in the name of George E. Pflaster, Trustee, and by a 
contract dated the 1st day of October, in the same year, 
the appellant under the name of A. M. Fontaine, a 
name by which she was also known, sold the horses for 
$1,000.00 to said Pflaster under a conditional hill of 
sale. This conditional bill of sale was signed by George 
E. Pflaster and A. M. Fontaine, who is also Alberta M. 
Fay, the appellant. This bill of sale was recoi;ded at 
Leesburg, Virginia. On the same date, George E. 
Pflaster executed a twelve months’ note payable to A. 
M. Fontaine in the sum of $1,000.00 at the Round Hill 
National Bank, Round Hill, Virginia. 

Appellant testified that her name was Albetta M. 
Fay; that at one time she was known as Albejrta M. 
Fontaine, but her name had been changed by Pecree 
of Court. 

Subsequently Mr. Pflaster asked her to send him 
$600.00, by registered mail and told her when she reg¬ 
istered the letter not to use her own name, but |to use 
the name of H. Hallman. Thereupon, in November, 
1932, she, using her own name, sent a draft to Mr. 
Pflaster in the amount of $600.00. This draft was drawn 



4 


in the name of George E. Pflaster and was endorsed by 
him to the order of Herman Gaskins. 

In the Fall of 1932, she advanced $350.00 to Mr. 
Pflaster for the purchase of an automobile. She stated 
she was not present when the automobile was pur¬ 
chased. On September 27, 1932, she withdrew $500.00 
from the bank, $350.00 of which she understood was to 
be used to pay for the automobile. She deposited 
$425.00 to Mr. Pflaster’s account in the Hamilton, Vir¬ 
ginia, bank. She spent $25.00 for different things to 
be used on the farm, and gave him $50.00 for immediate 
use. 

The Court directed the jury to disregard all testi¬ 
mony regarding the automobile for the reason that it 
was not shown where the money came from to purchase 
the automobile as all the witness knew regarding its 
purchase was what the dead man said. 

She further testified that the automobile was bought 
in her name. That she signed a paper in Mr. Doyle’s 
(Executor Mrs. Pflaster’s estate) oiSSce, authorizing 
the use of the automobile on the farm, but that the 
automobile was never turned over to her, that in return 
for signing this paper, she received the typewriter 
which she had paid for. 

She stated that the payment to George Pflaster on 
November 21, 1932, in the amount of $300.00 was sup¬ 
posed to cover insurance. 

Miss Fay Accepted Note from Pflaster for Full Amount 

of Loans. 

In November, 1932, she received from Mr. Pflaster 
a demand note dated November 1, 1932, in the amount 
of $4,650.00. This note was signed by Mr. Pflaster and 
covered the amount she had previously loaned him with 
interest and represented the balance then due. This 


note was given by Mr. Pilaster upon her written re¬ 
quest for the same. She accepted this note, dated No¬ 
vember 1, 1932, although her attorney, Mr. O’Connell, 
had informed her late in the previous August, tiat Mr. 
Pflaster did not own any property and that the prop- 
erty was owned by Mrs. Pflaster. When the Cqurt ex¬ 
amined Miss Pay on this point asking her why she 
wrote a letter and asked for a note of $4,650.p0, she 
stated that she did not want to draw the $645.00 with¬ 
out getting security for the previous loans. The Court 
thereupon asked her if by September, 1932, Mr. O’Con¬ 
nell had not advised her that the property was in the 
name of the wife, and not Mr. Pflaster’s name. She 
replied Mr. O’Connell seemed to think all the | Wash¬ 
ington property was in Mrs. Pflaster’s name, but she 
still felt the farm was not; that Mr. 0 ’Connell $eemed 

to think most of the property was, but not everything. 

i 

i 

Testimony of Mr. O’Connell, Appellant’s Attopiey. 

i 

Mr. O’Connell, counsel for the plaintiff, was called 

* \ 

as a witness on her behalf. i 

j 

Testimony as to Statute of Limitations, I 

I 

He stated that in the latter part of August, 1932, he 
told Miss Pay that Mr. Pflaster did not own th^ prop¬ 
erty and that the Statute of Limitations had ^n on 
the notes she held and advised her to get ne^y ones. 
(Subsequently, however. Miss Pay wrote Mr. Pflaster 
asking for a note for $4,650.00 to cover the principal 
and interest then due and she received such note from 
Mr. Pflaster.) 

Thereupon the witness attempted to tell the Idetails 
of his conversations with Mrs. Pflaster when he went 
to see her about the appellant’s insurance claiih. 



6 


Testimony as to Bis Professional services for Mrs, 

Pflaster, 

Counsel for the defendant objected to the testimony 
of the witness because of the fact that he was Mrs. 
Pflaster’s attorney and could not testify as to any 
conversations he had with Mrs. Pflaster. Counsel also 
objected on the ground that the testimony was inad¬ 
missible as any statements made by Mrs. Pflaster 
would be hearsay. 

The Court overruling the objection, Mr. O’Connell 
testified that after George Pflaster’s death, which oc¬ 
curred March 7, 1933, Miss Fay retained him to handle 
a claim against Mrs. Pflaster. It appeared that Mr. 
Pflaster had attempted to execute a change of ben¬ 
eficiary on a certain insurance policy on his life, 
changing the beneficiary from Mrs. Pflaster to Miss 
Fay. That this was invalidly executed and it was in 
regard to this that Miss Fay employed Mr. O’Connell. 
He called on Mrs. Pflaster in connection with the Fay 
assignment. That at that time he was also representing 
Mrs. Pflaster as her attorney. Asked if he told Mrs. 
Pflaster that he was no longer representing her, he 
said, ^‘not in so many words.” 

He stated that when he went to see Mrs. Pflaster in 
regard to claim of Miss Fay, he still represented Mrs. 
Pflaster in connection with the closing up of the Mr. 
Gold’s lease, a lease with Mrs. Pflaster’s ‘‘F” Street 
tenant. When he saw Mrs. Pflaster about the Fay 
claim, he discussed the Gold lease. 

He talked to Mrs. Pflaster several times over the 
phone, witness was negotiating Gold lease and trying 
to close it. He had a number of conversations over the 
phone about it, that being the one thing left to do for 
Mrs. Pflaster. 
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At the time he discussed the Fay claim witih Mrs. 
Pflaster, Mrs. Pflaster owed him money for profes¬ 
sional services. i 

He identified a letter sent to the appellee’s, Mr. 
Doyle’s office. This letter was signed by Mrs. Pflaster 
and ordered all papers, etc. in Mr. Doyle’s possession 
to be turned over to her lawyer, Harry Whelhn, who 
is an associate of the witness. By the terms of this 
letter, Mr. Doyle and his associates were discharged as 
her attorneys. He also testified that he had three dif¬ 
ferent files marked Mary T. Pflaster, George ]^flaster 
and Miss Pay, respectively. I 

He identified a bill for services rendered by;him to 
Mrs. Pflaster. This bill was dated January 31,1934, in 
the amount of $1,000.00 and recited that it wa^ a bill 
for services rendered on behalf of the decedent ^o date. 

He denied that he was ever retained generally Ito rep¬ 
resent Mrs. Pflaster. He also exhibited a letter ad¬ 
dressed to Young & Simon, which company had sent a 
copy of a notice on behalf of Gold, a tenant of tHe “P” 
Street property belonging to Mrs. Pflaster, this notice 
being addressed to Mrs. Pflaster, Mr. Pflaster and 
Tyler & Rutherford. In this letter, witness stated he 
had no authority to act as he had never been eniployed 
by them for this purpose. | 

Assignment of Insurance Policy, 

Mr. 0 ’Connell then, over objection of the defendant, 
proceeded to testify in detail of the conversations he 
had on at least three occasions with Mrs. Pflaster in 
connection with Miss Fay’s claim. He talked ijo Mrs. 
Pflaster about the insurance policy held by Miss Pay as 
security. He told her Miss Fay had received the policy 
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from George Pflaster, as security for the money he 
owed her. He showed Mrs. Pflaster the endorsement, 
written in Mr. Pflaster’s handwriting, which was an 
attempted change of beneficiary to Alberta M. Fay. 
This was dated the 19th day of November, 1924, and 
signed by Mr. Pflaster. He told Mrs. Pflaster that he 
had advised Miss Fay that she could not collect from 
the Insurance Company with the irregularly changed 
beneficiary and that he was taking it up with Mrs. 
Pflaster to see if she, Mrs. Pflaster would pay Miss 
Pay. 

Mrs! Pflaster told him she knew George bought the 
horses, but did not know where he had gotten the 
money. That she was very much surprised at the 
amount of money advanced by Miss Fay and asked 
when the various loans had been made. She stated she 
felt very sorry for Miss Fay, that she was foolish to 
lend him that money, that she, Mrs. Pflaster, wanted to 
see that it was paid and would see that it was paid and 
asked witness what arrangement was necessary for her 
to turn over the proceeds of the policy to Miss Fay. In 
discussing the Fay claim with Mrs. Pflaster, he told 
her that there was not any legal duty on her to make 
any assignment of the policy. 

Mr. 0 ’Connell visited Mrs. Pflaster a second time in 
connection with the Fay claim and that Dr. Osborne, a 
brother-in-law of Mr. Pflaster, was present. A con¬ 
versation came up regarding the purchase of an auto¬ 
mobile. Mrs. Pflaster stated she knew Mr. Pflaster had 
bought an automobile and she had been wondering all 
the time where he got the money to get all these things. 
She asked Mr. O’Connell if he knew whether he got 
the money from George Wynkoop. 


On several of his visits, including the first one, to 
Mrs. Pflaster in connection with the Fay claim, the wit¬ 
ness ’ wife accompanied him. | 

Subsequently in consideration of $1.00 and other val¬ 
uable considerations paid to Mrs. Pflaster by -^berta 
Fay, she assigned all right, title and interest in a life 
insurance policy to Alberta Fay. On this assignment, 
Miss Fay collected $1,907.51. Mrs. Pflaster died May 
3,1933, and this assignment was made just a sho|rt time 
before her death. I 


Testimony Concerning Horses. 

It was then stipulated that Mr. Doyle the appellee 
had been appointed Mrs. Pflaster’s executor hnd as 
such executor, he took charge of everything in the State 
of Virginia, including all the horses and livesljock on 
the farm in Virginia and these were sold. Mrs! Pflas¬ 
ter owned legal title to the Bluemont property,! to the 
farm and to the property covered by the G-old lease on 
‘‘F’’ Street in Washington. Her husband, George 
Pflaster, owned no property at aU; that as executor Mr. 
Doyle sold a group of twenty-eight horses, | whose 
names and pedigrees he did not know and that; he as¬ 
sumed Mrs. Pflaster had owned the horses. 

Mr. Doyle was then called as a witness by the plain¬ 
tiff and testified that he was the executor of MrsL Pflas¬ 
ter’s estate. Mr. Charles Harrison of Leesburg, Vir¬ 
ginia, had been appointed ancillary executor for the 
Virginia property. He thought there were! about 
twenty-eight horses on the farm. Did not knbw how 
many there were at the time of Pflaster’s death; did 
not know whether there was any change in number. 
There were no other horses belonging to Mrs. Ifflaster 
on the farm. Asked about the horses named I in the 
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chattel trust, the witness said he never knew the horses 
named in the chattel trust. The horses lived out in the 
field, were not in the barn, and he never knew they had 
any names. These horses were all sold at one time for 
the sum of $368.00 and the money was used to pay off 
creditors. He knew about the sale of the twenty-eight 
horses and it was made with his approval and he be¬ 
lieved a good title to the horses was given to the pur¬ 
chaser. 

Witness stated further that he will stand corrected 
as to the stipulation. Harrison, the ancillary executor 
at Leesburg, passed title to the purchaser. Witness did 
not have any title to the horses. He did not think there 
was an Order of Court for the sale, but the sale of the 
horses appeared in Harrison ^s account and the account 
was approved by the Virginia Court. 

At the conclusion of the testimony, a motion was 
made by the defendant for a directed verdict, which 
motion was granted. 


ARGUMENT. 

No Proof of Agency. 

The first count of the declaration was stricken upon 
motion, so appellant’s case is here upon the second 
count of the declaration. This count is predicated upon 
the allegation that Mr. Pflaster represented that he 
owned certain properties, which in fact were actually 
owned by his wife, Mrs. Pflaster, and that these were 
being managed by Mr. Pflaster as the agent for his 
wife. That after Mr. Pflaster’s death, Mrs. Pflaster 
paid a certain sum to the plaintiff on account of the 
advancements made to Mr. Pflaster and agreed to pay 
the balance. 
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There is not one word of evidence in the testimony 
that Mr. Pflaster ever acted as the agent of Mrs^ Pflas- 
ter. The Court itself said that from the evidence it 
could not know whether Mr. Pflaster operated as Mrs. 
Pflaster’s agent and accounted to her and was re¬ 
sponsible to her for the profits or whether he paid the 
rents for her and whether or not the crops were his 
own and the horses and cattle were his own. The Court 
says that all that was shown was that the farm be¬ 
longed to Mrs. Pflaster and was operated by Mr. 
Pflaster. 

Burden Bests on Plaintiff. 

‘‘The burden of proving agency rests uf^on the 
party affirming it.” 

Swift V. White Oak Coal Co., 44 App. D. C» 159. 

i 

I 

All the evidence in the case shows that Miss Fay 
made the loans direct to Mr. Pflaster and in fo^r dif¬ 
ferent instances took notes, three of them demand 
notes, from Mr. Pflaster as security for the loans. The 
evidence further shows that as a matter of fact Mr. 
O’Connell told plaintiff in the latter part of August, 
1932, that Mr. Pflaster did not own any property and 
the Statute of Limitations had run on the notes she 
held. Despite this information, she took a demand note, 
dated November 1,1932, for $4,650.00. The Court I asked 
her why she did this after Mr. O’Connell had ac^vised 
her that Mr. Pflaster did not own the property, she 
said she believed the Washington property was in Mrs. 
Pflaster’s name but not the Virginia farm, th^t Mr. 
Pflaster still insisted that the Virginia property was 
in his name. Replying further to the Court she said 
she did not want to advance the $645.00 without getting 
security for the previous loans. 
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No Ratification. 

Even if the plaintiff proved that Mr. Pflaster was 
his wife’s agent running the farm, she would have to 
prove ratification for the amounts he borrowed. The 
appellant in her brief states that Mrs. Pflaster at the 
time of the assignment of the insurance policy to Miss 
Fay told Miss Fay that as soon as she was able she 
would pay the unpaid balance. There was no such tes¬ 
timony in the case. All she testified to (R. 17) was that 
she saw Mrs. Pflaster in her apartment within two 
weeks after Mr. Pflaster’s death. 

The only testimony in regard to Mrs. Pflaster’s 
knowledge of the amount borrowed is that of Mr. 
O’Connell, which was objected to on the ground that 
he was attorney for both Miss Fay and Mrs. Pflaster 
and on the further ground that the testimony would be 
hearsay. Mr. 0 ’Connell testified that Mrs. Pflaster told 
him she did not know where her husband had gotten 
the money, that she was very much surprised at the 
amount advanced and asked when the various loans 
were made. She felt sorry for Miss Fay and wanted 
to see that it was paid and, if she lived, she would pay 
it. That she was wondering all the time where her 
husband got the money. She asked the witness if he 
knew whether her husband got the money from George 
Wynkoop. Surely, this is no admission of liability; 
nor is such a statement an admission of indebtedness. 
These statements of Mrs. Pflaster, if admissible, cer¬ 
tainly fall far short of proving ratification of an un¬ 
authorized agent’s act. Without doing violence to the 
English language could her statements be construed as 
an assumption of liability for the loans obtained by 
her husband acting as principal and in his own name, 
without her knowledge? 
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At the trial the plaintiff’s counsel argued that the 
assignment of the insurance policy by Mrs. Pflhster to 
Miss Fay was a ratification of the agency. The assign¬ 
ment which Mrs. Pfiaster made is the usual type of 
printed assignment and was made as stated in the 
assignment, in consideration of $1.00 and othet valu¬ 
able considerations. This assignment was ma(ie just 
a short time before Mrs. Pfiaster’s death an4 on it 
Miss Fay collected $1,907.51. There is absolutely 
nothing in the testimony, and nothing in the assignment 
itself, to show any ratification on the part o|f Mrs. 
Pfiaster of the sums borrowed by Mr. Pflastet from 
Miss Fay. I 

The theory of ratification does not apply where the 
benefit received by the principal is merely incidental 
and arises out of a credit extended by a third ;4Grson 
to the agent individually or where the other party to 
the transaction did not deal with the agent as such but 
in his individual capacity. I 

BaLloch V. Hooper, 6 Mackey (17 D. C.) 4^1; 

Lippincott v. Mill Co., 79 Misc. 559,141 N. Y. S. 

220 ; 

Wychoff V. Davis, 127 Iowa 399, 103 N. W. 349; 

Thompson v. Craig, 16 Abb. Pr. (NS) (NX) 29; 

In re Roanoke Co., 166 Fed. 944, aff’d., 174 Fed. 

584; I 

Schlessinger v. Forest Products Co., 78 J. L. 

637, 76 Atl. 1024. | 

‘‘The doctrine (of ratification) properly ap¬ 
plies only to cases where one has assumed to |act as 
agent for another. ” | 

Hamlin v. Sears, 82 N. Y. 327; 

Ins. Co. V. Taylor, 81 S .W. 1059. 

Story on Agency states this doctrine very clearly in 
Sec. 251a of his work. i 
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‘‘A ratification can only be effectual between the 
parties, when the act is done by the agent avowedly 
or on account of the principal, but not when it is 
done for or on account of the agent himself, or of 
some third person. ’ ’ 

In the instant case, the evidence shows that the ap¬ 
pellant loaned the money to the deceased husband upon 
his representations that he was the owner of the land. 
This negates the theory of ratification because the third 
party must deal with the alleged agent as an agent and 
not as a principal. 

In the case of Steward v. Churchy 108 Me. 83, 79 Atl. 
11, it was held that the fact that the wife owns a plant 
or farm does not mean that the husband was consti¬ 
tuted her agent to carry on the business. 

To the same effect, Kansas Co. v. Brundage, 25 Mo. 
App. 268. 

In Pinkston v. Cedar Hill Nursery Co., 123 Ga. 302, 
51 S. E. 387, the Court held the fact that the wife re¬ 
ceived the benefit of the husband’s purchase does not 
make her liable to the seller. 

The relationship of husband and wife does not make 
the husband an agent of the latter, even though his 
contract benefits the wife. If not satisfied with the 
husband’s responsibility, the third party must secure 
that of the wife in some way recognized by law. 

Rheam v. Martin, 26 App. D. C. 181; 

Waggoner v. Clark, 293 Ill. 256, 127 N. E. 436; 

O^Carroll v. Stark, (N. J. L.) 89 Atl. 989; 

Dillon and Co. v. SJiarher, 90 S. W. (2d) 533; 

Fox V. Lavender, 56 P. (2d) 1049. 
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Statute of Limitations. 

i 

Testimony shows that the notes sued on in the first 
item of the Bill of Particulars were the folloyfing: 

One, of November 1, 1921, for $1500.00, the $ame be¬ 
ing a collateral demand note, and the collateral being 
an interest pro rata in a garage then building on Mr. 
Pflaster’s property in Bluemont. 

One, of December 1, 1921, for $500.00, same i being a 
demand note for that amount. This note bore the no¬ 
tation that it covered $500.00 interest in a garage then 
being built at Bluemont, Virginia. Witness stated that 
at the time she made the loans she supposed M^r. Pflas- 
ter owned the building. 

The loan of April 1, 1922, amounting to $350.00 con¬ 
tained in this item of the bill of particulars^ it was 
agreed should be eliminated. This leaves the two (2) 
notes in question. Both these notes were signed by 
Mr. Pflaster. | 

The Statute had run against these notes years be¬ 
fore the suit and there is not a line in the testiinony to 
show that Mr. Pflaster or Mrs. Pflaster ever revived 
them. Mr. O’Connell stated in his testimony, over ob¬ 
jection, that Mrs. Pflaster said she wanted to see what 
Miss Fay advanced was paid and if she lived she would 
pay it. By no means could such statements, if admis¬ 
sible, be construed in law to amount to the revival of a 
debt barred by the Statute of Limitations. Thd assign¬ 
ment of the life insurance policy cannot be construed 
to revive it because in it there is no reference to the 
notes or to a revival of them; nor any statement as to 
what this assignment was to cover, if anything.! 

The appellee feels that it is not necessary to jcite any 
authorities in support of the argument in regatd to the 
Statute of Limitations. i 
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Agreed Deductions. 

It was agreed by counsel at the trial table that the 
following items of the bill of particulars should go out: 

Item No. 3 for $200.00; Item No. 4 for $300.00; and 
$125.00 out of item No. 5. This with $350.00 out of 
Item No. 1 made a total deduction on the claim of 
$975.00. 


Loan for Farm Employees. 

The second item of the bill of particulars is a loan 
for the payment to Carter Gaskins and family, em¬ 
ployed on the Pflaster farm. The Court ruled that this 
item should not be allowed because there was no evi¬ 
dence offered to show whether Mr. Pflaster operated 
as Mrs. Pflaster’s agent and accounted to her and was 
responsible to her for the profits, or whether he paid 
the rents for her, and whether or not the crops and the 
horses and cattle were his own. 

Loan for Automobile. 

In connection with the 5th item of the bill of par¬ 
ticulars claiming $500.00, it was agreed that $125.00 
should be eliminated. Miss Fay testified that she ad¬ 
vanced $500.00 to Mr. Pflaster. She understood that 
$350.00 of this was to be used for the purchase of an 
automobile, that she was not present when the auto¬ 
mobile was purchased, but she understood the $350.00 
was to be used to pay for automobile. 

The Court directed the jury to disregard all testi¬ 
mony regarding automobile because it was not shown 
where the money came to purchase the automobile as 
all witness knew regarding its purchase was what the 
dead man had said. 


She further testified that the automobile was bought 
in her own name. (R. 16) That she signed $ paper 
in Mr. Doyle’s (the executor of Mrs. Pflaster’^ estate) 
office authorizing the use of the automobile on the farm. 
That the automobile was never turned over to her and, 
in return for signing this paper, she received! a type¬ 
writer, which she had paid for. 

It cannot be successfully contended that sh6 loaned 
Mr. Pflaster as an agent the $350.00 when, as |She tes¬ 
tified herself, the automobile was bought in her own 
name. She could not successfully charge Mr. Pflaster 
acted as the agent for his wife when the wife | did not 
even know the money was being advanced. ; If Mr. 
Pflaster was acting as agent for his wife, he would 
never have put title to the automobile in Misfe Fay’s 
own name. 

Counsel for appellee feels that it is not necessary to 
cite any cases on so patent a proposition. I 

I 

Loan for Horses. 

i 

This is Item No. 6 of the bill of particulars. Miss 
Fay testified that in the Fall of 1932, she sent an 
$800.00 draft to Mr. Pflaster, drawn in the name of 
George E. Pflaster, Trustee (R. 17). This, she tes¬ 
tified, was to pay for the purchase of twelve | horses. 
The evidence shows that title to these hordes was 
taken in the name of A. M. Fontaine, a name by which 
Miss Fay was also known. On October 1, 1932, A. M. 
Fontaine executed a conditional bill of sale |to Mr. 
Pflaster covering the twelve horses by name for the 
sum of $1,000.00, reserving the title in herself to the 
horses. At the same time Mr. Pflaster gave her a note 
for $1,000.00 dated October 1, 1932, payable | twelve 
months after date at the Round Hill National Bank, 
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Kound Hill, Virginia. This conditional bill of sale was 
recorded at Leesburg, Virginia. 

Miss Fay, after drawing the draft to Mr. Pflaster, 
as Trustee, taking title to the horses in her own name, 
executing a conditional bill of sale to Mr. Pflaster in 
which she reserved title in herself, and receiving a 
note signed by Mr. Pflaster, payable to herself for 
$1,000.00 for the horses, cannot now be heard to say 
that she was dealing with Mr. Pflaster as his wife’s 
agent and that his wife subsequently ratified the trans¬ 
action. 

Loan for Payment of Feed and for Help on Farm. 

This is Item No. 7 of the bill of particulars. Miss 
Fay testified that she sent a draft to George Pflaster 
for the sum of $600.00 and the evidence shows (R. 17) 
that this was endorsed to Herman Gaskins. This en¬ 
dorsement shows that this loan was not being made 
for the benefit of Mrs. Pflaster. It was not endorsed 
to her but to a stranger. 

The Court ruled that the plaintiff could not recover 
on this item because the Court could not know from 
the evidence whether Mr. Pflaster operated as Mrs. 
Pflaster’s agent and accounted to her and was respon¬ 
sible to her for the profits or whether he paid the rents 
and whether or not the crops, horses and cattle were 
his own. The Court said further that it thought it 
was a matter of speculation to determine who had the 
ofl&cial ownership of the horses on that farm and the 
live stock, that it did not appear that Mr. Pflaster was 
not operating that farm in his own account and claim¬ 
ing and taking all the property, or the profits that 
might have been made from it. 
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j 

Miss Fay’s Testimony Inadmissible as to Transactions 
With the Deceased, Mr. Pflaster. 

Counsel for the defendant objected to Miss Fay 
testifying as to any transaction with or declaration or 
admission of the decedent, Mr. Pflaster. Title IX, 
Sec. 9 of the Code of Law for the District of Cqlumbia, 
1929. (Sec. 1064, 1901) 

Under this Statute and the cases construing the 
same, counsel for the appellee contends that Miss 
Fay’s testimony would be limited merely to the pro¬ 
duction of the notes, the drafts, the conditional bill of 
sale, the assignment and the letters of Mr. Pflaster. 
She could give no verbal testimony as to transactions 
with or declarations or admissions of Mr. Pflaster. 

I 

If the Court had limited her, merely to the introduc¬ 
tion of this documentary evidence. Miss Fay; would 
have no grounds to pursue her claim. 

In treating of the section of the Code in regard to 
the testimony of a surviving party, the Court ^aid, in 
Lockwood V. Ruckerj 34 App. D. C. 376: j 

‘‘It is clear that the above statute prohibits the 
appellant from testifying as to three things if, 
they relate directly to the issues involved in this 
suit; First, as to any transaction with the dece¬ 
dent ; second, as to any declaration of the d^edent 
and, third, as to any admission of the dec^ent.” 

• • • • • I « 

“In actions by or against executors or adminis¬ 
trators the parties are not rendered wholly incom¬ 
petent but only as to matters immediately and 
directly relating to the transaction between the 
parties thereto, and to which both could testify 
upon terms of equality, if both were living^ The 
reason and policy of the statute is to provide that 
when one of the parties to a controverted |trans- 


1 
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action is silenced by death, the other shall be 
silenced bv law. ^ ’ 

Tuohy V. Trail, 19 App. D. C. 79. 

• • » • • * 

‘‘The presence of third parties does not deprive 
the statements of deceased parties litigant of the 
protection afforded by Sec. 1064.” (Idem Title IX, 
Sec. 9,1929 Code.) 

McCurley v. NaVl Sav. <& Trust Co,, 49 App. 
D. C. 11. 

It is submitted that in view of the unequivocal lan¬ 
guage of the Statute, the testimony of Miss Fay ad¬ 
mitted in evidence in the lower Court embraced inad¬ 
missible statements by the appellant. 

Testimony of Mr. O’Connell Inadmissible. 

Counsel for the appellant in his brief states that at 
the time he went to see Mrs. Pflaster about the Fay 
claim that he was the attorney for Mrs. Pflaster and 
Miss Fay. The Eecord shows that on the occasions of 
his visits to Mrs. Pflaster about the Fay matter, he 
discussed with Mrs. Pflaster professional matters, 
which he was handling for her at the time. Mr. O’Con¬ 
nell, over the objection of counsel for the defendant, 
testified as to his conversations with Mrs. Pflaster and 
testified as to discussions in regard to the assignment 
of the insurance policy and as to discussion with Mrs. 
Pflaster about the payment of Miss Fay’s claim. 

The testimony was clearly inadmissible on two 
grounds. First that Mr. O’Connell could not divulge 
the communications of his client and, secondly, that 
the statements of Mrs. Pflaster would be hearsay. 
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I 


Chief Justice Story in Chirac^ et aL v. Reinicker, 
11 Wheat. 280, 6 L. Ed. 474— 

‘ ^ The general rule is not disputed, that confiden¬ 
tial communications between client and attorney 
are not to be revealed at any time * * 1 what¬ 
ever facts, therefore, are communicated by ia client 
to counsel, solely on account of that relation, such 
counsel are not at liberty, even if they wish, to 
disclose; and the law holds their testimony incom¬ 
petent. ’ ’ 1 

I 

In Alexander v. U, S., 138 U. S. 35J, the Couift says: 

‘‘The privilege is not confined to mattei-s con¬ 
nected with pending litigation but extends to all 
instances where the attorney is consulted! in the 
line of his profession.’^ j 

I 

Privilege Not Destroyed by Death. 

i 

“Death of the client will not destroy the privi¬ 
lege. This privilege is preserved to the e:^ecutor 
or personal representative.” I 

Downey v. Owen, 90 N. Y. S. 280; 98 App. Div. 

411. 

i 

The Court should not have allowed Mr. O’Connell to 
testify. Mr. O’Connell in his testimony was attempt¬ 
ing to prove ratification by Mrs. Pflaster for the loans 
made to Mr. Pflaster. If Mr. O’Connell’s testimony is 
eliminated. Miss Fay has no standing in Court because 
then there isn’t a word of evidence about a possible 
ratification. I 


I 

i 
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Court’s Discussion on Motion to Dismiss. 

Counsel for the appellant in his brief, quotes one of 
the statements made by the lower Court in the course 
of its discussion on the motion for directed verdict. 
This quotation cannot be properly understood unless 
it is taken in connection with the complete discussion. 
For that reason, we are giving the complete colloquy 
indulged in by the Court and counsel for both sides. 

Court’s Statement of the Law. 

The Court stated the plaintiff has got to show at 
least two things, the money was used for the benefit of 
Mrs. Pflaster and with the full knowledge of all the 
circumstances she ratified and agreed to pay that 
money. 

The Court stated you have got to prove by a fair pre¬ 
ponderance of the evidence that the horses that were 
purchased with this money went for the benefit of the 
decedent. Instead of proving that, plaintiff has proved 
legal title in the horses was never in Mrs. Pflaster, but 
in her husband, that Mr. Pflaster gave a chattel mort¬ 
gage to Miss Fay to protect her. If it could let the jury 
speculate as to whether those horses as covered by 
that collateral were converted by the Executor of Mrs. 
Pflaster, if they were converted, possibly this instru¬ 
ment could still be sued on. 

The Court stated that it had difficulty in finding that 
the plaintiff had adequate evidence to go to the jury 
that the horses ever belonged to or title ever passed to 
Mrs. Pflaster, Mr. Pflaster having taken title in him¬ 
self. The Court inquired how title could pass to a 
dead woman, that there was no satisfactory evidence 
that she took charge of the horses. 
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The Court stated that if the evidence shows I that he 
is buying those horses on his own account an^ subse¬ 
quently shows that he was buying them for his wife 
we have a situation where the evidence would ;be cap¬ 
able of two constructions. ; 

Now, we have a rule that where the evidence is 
equally consistent with two views, particularly! in tort 
cases, and in one the defendant would not bO liable 
while in the other the defendant would be liable, then 
the jury should not be permitted to speculate. | 

Court Discusses Loan for Automobile.! 

In regard to the $500.00 loan of September 27, 1932, 
concerning which the plaintiff said she withdrew from 
the bank $500.00 and out of this paid $25.00 for things 
to be used on the farm, gave $50.00 to Mr. Pflaster 
and sent $425.00 to the bank at Hamilton, the| Court 
says the plaintiff does not know that the $425.00 out of 
the $500.00 was used to buy an automobile. Thq Court 
says further it could not see how it could hbld the 
wife’s estate responsible for an automobile that was 
bought with money furnished by Miss Fay apd the 
title was taken in the name of Pflaster and Miss Fay, 
or one or the other. I 

j 

I 

Jury Would Have to Act on Pure Speculation. 

The Court does not think the evidence justifies a 
finding that Mrs. Pflaster took the horses in recogni¬ 
tion of a contract made by her husband as agqnt for 
purchasing those horses for her. The horses were 
bought in his own name, they were his horses Pnd he 
gave a Bill of Sale to protect the person who loaned 
him the money to buy them. The Court asked hqw can 


you work that in in a transaction with Mrs. Pflaster 
to make her responsible, and it seems we have to 
speculate that those horses, legal title to them, was ever 
in the decedent’s widow. 

The Court said it had great difficulty in seeing that 
the jury can guess that Mrs. Pflaster is in any way 
responsible for this. The fact that Mr. Pflaster made 
a fictitious bill of sale to protect himself from creditors 
indicates they were his horses and not hers. The 
Court said it would have to speculate on them itself. 

No Evidence Mr. Pflaster Acted as Agent for His Wife. 

The Court announced it did not think that the evi¬ 
dence justified it in finding that he was acting as her 
agent when he made that purchase. The Court said 
if you with your knowledge as a lawyer of the situa¬ 
tion, are uncertain about it, that is, I suppose, guessing 
regarding evidence, do you think the jury might say 
he was acting entirely for himself and he gave this bill 
of sale to Miss Fay to keep anyone from taking that 
away from him. Now if the jury can find that, upon 
the evidence, the Court said it did not think that it 
has the right to let them (the jury) speculate, that, 
in fact he did that as the agent for his wife. 

The Court said all you have in this case is a farm 
belonging to Mrs. Pflaster and operated by Mr. 
Pflaster. From the evidence the Court could not know 
whether Mr. Pflaster opearted as Mrs. Pflaster’s agent 
and accounted to her and was responsible to her for 
the profits or whether he paid the rents for her and 
whether or not the crops were his own and the horses 
and cattle were his own. The Court asked can the 
jury find from this e\ddence who owned the cattle and 
horses which were on the farm? The Court announced 
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it thought it must reach the conclusion the itemi for the 
horses was not sustained and that there was not suf¬ 
ficient evidence to go to the jury. The evidence in the 
case showed that the legal title by these notes was 
passed to Mr. Pflaster and as we know Mr. Sflaster 
had a perfect right to buy horses on his own account. 

i 

I 

Jury Cannot Speculate. I 

The Court stated it did not think there is evidence 
here to justify a finding that Mr. Pflaster wasj acting 
as the agent of his wife in buying those horse^. Cer¬ 
tainly, Miss Fay believed that he was acting for him¬ 
self since he took the legal title in his own naine and 
gave her a bill of sale. The Court said it must! accept 
that situation and it is not justified in letting tfie jury 
speculate as to whether that was done for the; benefit 
of his wife. So it thinks it must eliminate that item, 
which is the $800.00. ! 

As to the $600.00, the Court announced it (Jid not 
think the evidence would justify the jury in finding 
that he was operating the farm whether operating it 
for his own account or as agent for the wife. It un¬ 
derstood the plaintiff’s counsel to say that is h ques¬ 
tion that no living person can answer now, the only 
persons who knew were the decedent’s husbapd and 
the wife. The Court thought that the fair and reason¬ 
able view was to let that follow the item of the horses. 
Some of the feed might have gone to the twelve horses 
that were specified, but the Court thought it |was a 
matter of speculation to determine who had the jofficial 
ownership of the horses and the live stock on the farm. 


I 

i 

i 
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' The Court Discusses Balance of Claim. 

Certain items of the claim amounting to $975.00 hav¬ 
ing been eliminated by consent of counsel, the Court 
says that leaves the principal sum of $1,000.00 in the 
first item of the bill of particulars, the interest on 
which Miss Fay had testified the Court said was paid 
to February 1, 1928, by Mr. Pilaster. Miss Fay had 
testified that the loans for 1921 and 1922 amounted to 
$2350.00. $350.00 of this amount was eliminated by 
consent and $1,000.00 was paid by Mr. Pflaster as a 
curtail. This left a balance of $1,000.00. 

Court Overlooked Defendant’s Plea of Statute of 

Limitations. 

The Court in discussing this item failed to rule on 
the defendant’s plea of the Statute of Limitations. 
Clearly the defendant’s plea was well founded as noth¬ 
ing had been introduced in evidence to show that lia¬ 
bility on this claim, if any, had been revived. 

Court Discusses Remaining Items. 

The only other items left were $100.00 in August, 
1932, and $375.00 in September of that year. The 
automobile was claimed to be worth $350.00 so that it 
should be $350.00 instead of $375.00 or a total of 
$450.00. 

As to item of $100.00, August 19, 1932, the Court 
said that since it had reached the conclusion that it 
was a matter of speculation as to who was operating 
the farm, it would logically eliminate the $100.00 be¬ 
cause it vras claimed for wages. 

The Court, calculating, announced that there would 
be $1,000.00 due with interest from February 1, 1928, 
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that would be five years and four months at 32 per 
cent amounting to $320.00; $350.00 for the automobile, 
the interest on that would be for about eight mdnths at 
4 per cent, $14.00. This would make a total of $1684.00. 
Miss Fay, of course, had received $1,907.51. The Court 
therefore held that there was nothing for it to do ex¬ 
cept to direct a verdict for the defendant. | 

i 

i 

The Court Did Not Err in Directing Verdict. 

_ I 

‘‘The mere scintilla of evidence is not enough 
to require the admission of an issue to the jury. 
The decisions establish a more reasonable rule, 
‘that in every case, before the evidence is left to 
the jury there is a preliminary question |or the 
Judge, not whether there is literally no evidence, 
but whether there is any upon which the jqry can 
properly proceed to find a verdict for the party 
producing it, upon whom the onus of proof is im¬ 
posed’ 

Gunning v. Cooley^ 281 U. S. 90. | 

“It is the settled law of this Court that when 
the evidence given at the trial, with all thd infer¬ 
ences which the jury could justifiably draw from 
it is insufficient to support a verdict for the plain¬ 
tiff, so that such a verdict, if rendered, must be set 
aside, the Court is not bound to submit tHe case 
to the jury but may direct a verdict for the defen¬ 
dant. ’ ’ 

Schofield v. Chicago, M. & St P, R. Co., 114 U. S. 

615. 

I 

1 

“The elementary law is that the issues bf fact 
are to be decided by the jury. But where the pro¬ 
bative facts are undisputed and where all rdason- 
able minds can draw but one inference front them. 
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the question to be determined is one of law for the 
Court. ’ ’ 

Mosheuvel v. D. C., 191 TJ. S. 247. 

In this case the evidence unquestionably and undis- 
putedly showed that Miss Fay dealt with Mr. Pflaster 
as the principal and that Mrs. Pflaster had no knowl¬ 
edge until after his death that he had obtained any 
loans from Miss Fay. The evidence proved beyond 
question that Mr. Pflaster dealt as principal and rati¬ 
fication by Mrs. Pflaster was, therefore, impossible. 
There being a total absence of the necessary element, 
namely, agency, the Court committed no error in 
granting the motion of the defendant for a directed 
verdict. 

Appellant Not Entitled to Recover Anything. 

Of the first item in the bill of particulars, $350.00 
was eliminated by consent. The balance of $1841.05 is 
barred by the Statute of Limitations. Item No. 2 for 
$100.00 and Item No. 3 for $200.00 and Item No. 5 for 
$500.00 and Item No. 7 for $600.00 cannot be charged 
against Mrs. Pflaster because no evidence was offered 
as to whether Mr. Pflaster operated the farm as his 
wife’s agent or for himself and it was impossible for 
the Court to find from the evidence who was the owner 
of the horses, the livestock and the crops on the farm 
and who took the profits, if any, from the farm. 

$350.00 was contained in Item No. 5 which Miss Fay 
said she gave to Mr. Pflaster to purchase an automo¬ 
bile, title to the automobile was taken in her name. 
There could therefore be no agency involved in this 
transaction. 



As to Item No. 6, $800.00 for the purchase of horses, 
the evidence showed Miss Fay took title to the; horses 
in her own name, executed a conditional bill of! sale to 
Mr. Pflaster, reserving title in herself, and received a 
note for $1,000.00 for the sale of the horses signed by 
Mr. Pflaster. This conditional bill of sale ^as re¬ 
corded during Mr. Pflaster’s lifetime at Le^burg, 
Virginia. It follows, there could be no agency in¬ 
volved in this transaction. | 

From the above it appears that in any viewi of the 
case the appellant was not entitled to recover anything 
from the estate of Mrs. Pflaster. Hence, the Court 
was absolutely justified in directing a verdict for the 
defendant. I 

Michael M. Doyle, I 
Frederick A. Thuee^ 

John J. Malloy, 

Attorneys for Appellee. 




